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Abstract 
 
    The dissertation attempts to explore the legal and practical problems of 
securities for banker’s advances. It is not within the scope of this dissertation 
to discuss all types of securities, rather attention is merely drawn to the 
securities that are specified in the Circulars of the Central Bank of Sudan. 
This dissertation is divided into Fives Chapters: Chapter one is concerned 
with the Proprietary Securities. This chapter comprises two parts; the first 
part deals with mortgages over immovable property, and the second, with 
charges i.e. company charges (fixed and floating). Chapter Two addresses 
the Possessory Securities and discusses the manners whereby the banks can 
take constructive possession over the goods rather than taking actual 
possession i.e. the classic pledge. Chapter Three is about Choses in Action. 
It deals exclusively with the company stocks, shares and bank balances 
according to the Circulars of Central Bank of Sudan. It examines the types 
of shares and their use as security. Chapter Four is about the Sale of Property 
Mortgaged to Banks Act 1993 and the problems of its application in 
practice. Chapter Five contains conclusions, some recommendations and 
suggestions. 
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 ﺧﻼﺻـﺔ اﻟﺒـﺤﺚ
 
ﻀﻤﺎﻧﺎت اﻟﺘﻤﻮﻳﻞ اﻟﻤﺘﻌﻠﻘﻪ ﺑاﻟﻤﺸﺎآﻞ اﻟﻘﺎﻧﻮﻧﻴَﺔ واﻟﻌﻤﻠﻴَﺔ  ﻌﺮض ﻟا اﻟﺒﺤﺚ هﺬﻳﺴﻌﻲ
 ﻣﻨﺸﻮرات ﺑﻨﻚ اﻟﺴﻮدان ﺑﻮاﺳﻄﻪ اﻟﻤﺤﺪدﻩاﻟﻀﻤﺎﻧﺎت  ﻋﻠﻲ هﺬا اﻟﺒﺤﺚإﻧﺤﺼﺮ  .اﻟﻤﺼﺮﻓﻲ
 َﻳْﺸﻤُﻞ  وﺑﺎﻟﺮهﻮﻧﺎت اﻟﺘﺄﻣﻴﻨﻴﻪ  اﻷولبﺎـاﻟﺒ ﻌﻨﻲُﻳ: ﻮابـاﺑ ﺔﺧﻤﺴإﻟﻰ  ُﻗّﺴﻢو .اﻟﻤﺮآﺰِي
وهﻲ  ،ﺑﺎﻹﻣﺘﻴﺎزات ، واﻟﺜﺎﻧﻲ،  اﻟﻌﻘﺎرﻳﻪﺎﻟﺮهﻮﻧﺎِتﺑ ، اﻟﺠﺰُء اﻷولﻠﻖ َﻳﺘﻌ،ﺟﺰءﻳﻦ
  .اﻟﺜﺎﺑﺘﻪ و اﻟﻌﺎﺋﻤﻪﺸﺮآﺔ إﻣﺘﻴﺎزات اﻟ
 ﺤﺼﻞﺘ ان ﺗﻳﻤﻜﻦواﻟﻄﺮق اﻟﺘﻲ ﺑﻤﻮﺟﺒﻬﺎ  اﻟﺮهﻮﻧﺎت اﻟﺤﻴﺎزﻳﻪﺎﻧﻲ ــاﻟﺜ ﺎبـاﻟﺒ ﻳﺘﻨﺎولو 
 اﻟﻤﺘﻤﺜﻠﻪ ﻓﻲ ،ﻪاﻟﻔﻌﻠِﻴاﻟﺤﻴﺎزﻩ  ﺑﺪًﻻ ِﻣْﻦ َأْﺧﺬ اﻟﺒﻀﺎﺋﻊ ﻋﻠﻰﺤﻜﻤﻴﻪ اﻟﺤﻴﺎزﻩ اﻟﻋﻠﻲ ﻟﺒﻨﻮك ا
  .اﻟﺮهﻦ اﻟﺤﻴﺎزي
 أﺳﻬِﻢ ، ﺑﺸﻜﻞ ﺧﺎص،لﻨﺎوَﻳﺘو. اﻷﺻﻮل اﻟﻤﺎﻟﻴﻪ ﺣﻮل ﻓﺈﻧﻪ ﻳﺪورﺎﻟﺚـاﻟﺜ ﺎبـاﻟﺒأﻣﺎ  
  .ﻤﻨﺸﻮرات ﺑﻨﻚ اﻟﺴﻮدان اﻟﻤﺮآﺰِي وﻓﻘﺎ ﻟ،ﻤﺼﺮﻓﻴﺔاﻟرﺻﺪة اﻷ و،واﻟﺴﻨﺪات ،اﻟﺸﺮآَﺔ
  .  اﻟﻤﺼﺮﻓﻲﻀﻤﺎن ﻟﻠﺘﻤﻮﻳﻞآ اﻷﺻﻮل اﻟﻤﺎﻟﻴﻪ ﻤﺎِلإﺳﺘﻌآﻴﻔﻴﺔ  أﻧﻮاَع و هﺬا اﻟﻔﺼﻞﺒﻴﻦَﻳو
وﻣﺸﺎآﻞ  3991ﻪ ﻟﻠﻤﺼﺎرف ﻟﺴﻨ ﻮﻧَﻪَﺮهاﻷﻣﻮال اﻟﻤﺑﻴِﻊ ﻘﺎﻧﻮن ﺑ ﻳﺘﻌﻠﻖﻊ ـاﻟﺮاﺑ ﺎبـاﻟﺒ
  .ﺗﻄﺒﻴﻘﻪ
 .ﻘﺘﺮﺣﺎتاﻟﻤوﺧﺎﺗﻤًﺔ وَﺑْﻌﺾ اﻟﺘﻮﺻﻴﺎِت ﻋﻠﻲ ﻴﺤﺘﻮي ﻓﺎﻣﺲ ـاﻟﺨ ﺎبـاﻟﺒأﻣﺎ  
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Preface 
 
   The reason for taking securities for banker’s advances is to improve the 
bank's chance to obtain timely repayment of the amounts advanced and to 
protect its interest upon the customer’s default or insolvency. Furthermore, 
the banks do not have to submit a proof of indebtedness to the liquidator or a 
receiver in bankruptcy and can avail themselves of their security rights 
before the property is distributed. A more compelling reason for the taking 
of security, however, is that it enables the banks to exercise their self-help 
remedies without recourse to the courts. In addition, the banks in Sudan 
enjoy more protection than elsewhere because of the powers granted to 
banks to sell the property mortgaged to them without the courts interference 
by virtue of the Sale of Property Mortgaged to Banks Act 1993. However, 
where advances are released without taking of securities, the banks will lose 
that statutory protection which has been guaranteed by the Sale of Property 
Mortgaged to Banks Act 1993.                                      
    On the other hand, the taking of inadequate, insufficient and unperfected 
securities for banker’s advances has increased the risk of default in payment. 
The banks thereby lose the last line of defence to get repayment of monies 
advanced which are in fact public funds according to the Banking Business 
(Organization) Act 2003, section 56. 
    The insufficiency of securities is represented in;  
(a) taking of securities without making proper evaluation or re evaluation so 
that such evaluation often exceeds the market value of these securities.       
(b) non compliance of banks with the margins specified between the amount 
of an advance and the true value of securities i.e. the banks release advances 
 xvii
to a level above or equivalent the value of these securities. Thus, resulting in 
deficiency in the proceeds of sale as a result of which the banks rank as 
unsecured creditors against the unpaid balance.  
(c) taking of securities without perfecting them by the modes of perfection 
such as registrations which are required by the relevant Laws.    
    To avoid such insufficiency, this dissertation involves a number of 
necessary steps whereby the banks obtain enforceable, adequate and 
effective securities both during the solvency of the customer and in the event 
of its insolvency. However, attention should not be focused entirely on 
taking securities in isolation from the viability of the project and the 
solvency of the customer i.e. the banks should comply with the rules and the 
regulations of granting finance by operating according to the Policies and the 
Circulars of the Central Bank of Sudan. 
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Proprietary Securities 
 
     Proprietary securities include all arrangements whereby the customer 
confers on the bank proprietary rights in the relevant property to secure 
the repayment of debts. Such rights enable the bank to seize the property 
if the debtor defaults or becomes insolvent to satisfy its debt from the 
proceeds of their sale. This is normally achieved by means of a mortgage, 
or a charge (fixed or floating) granted by companies over their assets. 
    This chapter comprises two parts: the first part deals with mortgages 
over immovable property, and the second, with charges i.e. company 
charges (fixed and floating). The first purpose of this chapter is to discuss 
the requisite steps that will enable the bank to obtain adequate, sufficient 
security both during the solvency of the customer and in the event of its 
insolvency. Secondly, to expose the legal problems that might occur if     
a bank makes an advance without taking those requisite steps.     
     Though the terms mortgage and charge are often used 
interchangeably, there is an important difference between them.              
A mortgage is a conveyance of property which gives a legal estate and 
the mortgagee is, therefore, in the position of a purchaser but with the 
essential difference that the mortgagor retains a right of redemption, 
whereas a charge acts merely as an encumbrance on the property and 
gives the chargee (the bank) certain rights that do not affect the 
ownership or allow a chargee to foreclose or to take possession1. 
 
 
 
                                                 
1 In accordance with the Sale of Property Mortgaged to Banks Act 1993 the banks have a statutory 
right to sell the charged assets to recoup themselves from the proceeds of their sale without the court 
assistant. 
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Part I 
Mortgage of an immovable Property 
      
A mortgage is defined in the Civil Transactions Act 1984, section 727 to 
mean (a contract by which the creditor acquires real right on an 
immovable property allotted to the payment of a debt, and whereby the 
creditor shall have a priority over the ordinary creditors and the 
successive creditors ranking in the register, to recover his debt from the 
proceeds of sale of the mortgaged property in whatever hands it passes)2  
A person who mortgages his land or other property as security for the 
repayment of money advanced to him is called the mortgagor (the 
customer here), and the bank or other person that makes an advance 
against the security of mortgage is called the mortgagee.  
    The significance of taking a mortgage over real property lies in the 
power it gives the mortgagee to exercise its remedies without the 
assistance of the mortgagor or even the court i.e. it confers on the 
mortgagee the ability to exercise self-help remedies rather than having to 
rely on judicial intervention3. Besides, the banks in Sudan as mortgagees 
enjoy more freedom than elsewhere by virtue of the Sale of Property 
Mortgaged to Banks Act 19934.  
To get enforceable, effective and adequate securities of immovable 
property banks have to ensure before releasing advances the following 
steps5.  
                                                 
2 This is an official translation of the section.  
3 This is in accordance with the English Law of Property 1925, s 101 (1).  
4 The Sale of Property Mortgaged to Banks Act 1993, s 5 (1) & 6 (1)  
5 The above requisite steps are partly dictated by legal constraints and partly by commercial prudence. 
It will be recalled that, these steps are applicable also to other types of securities offered for advances 
e.g. company charges. 
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The first step: The bank should ascertain whether the customer has good, 
free and unencumbered title to the property by making a search in the 
register6. The other object of this search is to discover the rights of a third 
party or any other encumbrances, if any, which are enforceable against 
the land. The general principle is that a purchaser or a mortgagee of land 
(the bank here) is deemed to have an actual notice of all third parties' 
rights which are capable of registration and are in fact registered whereas 
it acquires its interest free from third party rights which are capable of 
registration but are not in fact registered. It will be recalled that the bank 
will go further to search in the register kept under the Companies Act 
1925 if the customer is a company7.  
The second step: The bank should be satisfied as to the value of the 
property offered as security. The Central Bank of Sudan directs banks, by 
its Circulars8, to make evaluation and re evaluation, as the case may be, to 
the land and buildings for the purpose of releasing advances or further 
advances and that evaluation should be made by professional and 
competent bodies9. In other words, the amount of advance sought should 
not exceed the real value of the property. Otherwise, the proceeds of sale 
would not be sufficient to discharge the debt if the customer is in default 
so that the bank ranks as unsecured creditor for the unpaid balance which 
is not good.       
The third step: The bank should ascertain, before releasing an advance, 
whether the property offered as security is easily realizable. Where that 
type of property can not easily be disposed of, the bank may face 
problems upon the customer’s default because it will take a long time, if 
                                                 
6 In practice, the customer offers a search certificate issued by the lands registration office stating that 
the land is free from encumbrances. 
7 The Companies Act 1925, s 105 (3) 
8 The real assessment should be made to the real estates according to the Circulars No (1/2001) & No 
(6/2002). In this thesis ‘Circular’ means the Circular of the Central Bank of Sudan.   
9 Such competent bodies which make an evaluation and re-evaluation are listed in the Circular No 
(6/2002) 
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at all, to find a purchaser with a proper price. However, the enforcement 
of security depends, to a large extent, upon the particular type of property 
involved i.e. houses and shops can usually be sold without much 
difficulty whereas industrial buildings e.g. factories put to as specialized 
use may be difficult to sell. 
The fourth step: The bank should perfect the security offered by 
registration because unperfected security interest renders that security 
invalid against subsequent encumbrancer, liquidator and insolvency 
creditors. Besides, registration as requirement is required in all relevant 
Acts, namely, in the Land Settlement and Registrations Act 1925, section 
6o which reads as follows: (The charge shall be completed by the 
registrar entering on the register particulars of the charge). Moreover, in 
the Civil Transactions Act 1984, section 728 that reads as follows: (The 
mortgage shall not have effect unless it is registered). 
    In addition, where the bank obtains a mortgage over land from a 
company, the bank should further perfect such security at the company’s 
registry. Failure of registration renders the mortgage or a charge void 
against the liquidator and any creditor. This is specified in the Companies 
Act 1925, section 102 which reads as follows: "Every mortgage or charge 
created after the commencement of this Act by a company and being 
either; … 
(d) A mortgage or charge on any immovable property wherever situated, 
or any interest there in; or… 
shall, so far as any security on the company's property or undertaking is 
thereby conferred, be void against the liquidator and any creditor of the 
company, unless the prescribed particulars of the mortgage or charge, 
together with the instrument, if any, by which the mortgage or charge is 
created or evidenced or a copy thereof verified in the prescribed manner, 
are filed with the registrar for registration in manner required by this Act 
5 
 
within twenty one days after the date of its creation, but without prejudice 
to any contract or obligation for repayment of the money thereby secured, 
and when a mortgage or charge becomes void under this section, the 
money secured thereby shall immediately become payable".  
     Accordingly, registration as requirement should be satisfied in order 
to make a mortgage or a charge over the property effective and valid 
against the liquidator and any creditor. Besides, such requirement may 
guarantee a priority, particularly, in case of successive mortgagees over 
the same land in which the priority will be determined according to order 
in which they are entered on the register and not to the order in which 
they are created. This is affirmed in section 752 (1) of the Civil 
Transactions Act 1984 which reads as follows: (The ranking of mortgage 
shall be reckoned from the date of its registration at the place specified 
by the law of registration). 
     However, it has been concluded from the decision of the Supreme 
Court in The Liquidator of Intraseet Co. Ltd v. Faisal Islamic bank10 that 
the securities which are granted by companies to banks are not required to 
be perfected by registration at the company’s registry because of the 
absence of this requirement in the Sale of Property Mortgaged to Banks 
Act 1993 which governs and regulates the property mortgaged or charged 
to banks. It was, further, held that the applicable law in this case is the 
Sale of Property Mortgaged to Banks Act 1993 rather than the Companies 
Act 192511. 
1. Mortgagee’s right to Fixtures  
    A legal mortgage over the land includes the ground itself, buildings 
erected on it and any chattels affixed to the land. This is affirmed in the 
Civil Transactions Act 1984, section 734 that reads as follows:  
                                                 
10 [1999] SLJR, 149  
11 The above case is clearly discussed in the second part of the present chapter. 
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(The mortgage of immovable property shall include the accessories 
thereto, namely, buildings, plantations, allotted plots and all constructions 
made after the execution of the deed)12. It has been deduced from the 
section above that fixtures pass with land to the legal mortgage so that the 
mortgagor is not entitled to remove fixtures without the mortgagee’s 
assent whether these fixtures have been annexed to the land before or 
after the date of the mortgage.  
     However, where the chattels annexed to the land, but have not become 
fixtures, the mortgagee bank will face problems because these chattels 
will never pass with land to the legal mortgage. Accordingly, the right of 
a third party, who has an interest in these chattels, to remove them cannot 
be defeated by the mortgagee bank. This is illustrated by Lyon & Co. v. 
London City & Midland Bank13. (Chairs were hired from the plaintiffs for 
use in a hippodrome by the owner and occupier of the building under an 
agreement for hire containing an option of purchase which was never 
exercised. The chairs were fastened to the floor of the building by means 
of screws. The building and chattels were, then, mortgaged to the bank 
which exercised its remedy of taking possession of the property and 
claimed the chairs. However, the court held that the chairs did not cease 
to be chattels because they were screwed down to the floor. Therefore, 
the property in them did not pass, as against the plaintiffs, to the 
mortgagee of the freehold under a mortgage of the building and fixtures, 
and that the bank’s claim must fail).  
     Therefore, it is essential for the bank as a mortgagee to know precisely 
what is included in a mortgage of land and the best advice that can be 
given is to make very careful inquiries in order to ascertain whether the 
                                                 
12 This is an official translation of the section.  
13 [1903] 2 K B, 135 
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third party has any interest in chattels annexed to the land which may 
prejudicially affect the bank as a mortgagee. 
In Gough v.  Wood & Co.14  
(By agreement between the defendants and E., who was tenant for a term 
years of a piece of land, the defendants agreed to supply him with a boiler 
for the purpose of his trade to be paid for by installments and to remain 
the property of the defendants till all installments were paid. It was, 
further, agreed that in case of default of payment of any of the 
installments, the defendant might enter and carry away the boiler. E. then 
mortgaged his interest in the land to the plaintiff who had no notice of the 
agreement and who allowed E. to remain in possession. The defendant 
afterwards supplied the boiler which was fixed in the land.  One of the 
installments not being paid, the defendants entered and carried the boiler 
away. In an action by the plaintiff against the defendants for removing the 
boiler:- 
The court held that the plaintiff (mortgagee), having allowed the 
mortgagor to remain in possession, must be taken to have acquiesced in 
his making agreements for fixing and removing fixtures for the purposes 
of his trade, and that he could not claim the boiler as against the 
defendants).  
     However, where a mortgage is taken over a factory or any building 
site which does not extend to machineries and other assets essential to 
carry on operations, the ideal course in this case is to comprise both a 
mortgage over the land and a specific charge over the special assets15. 
Otherwise, the bank will be unable to sell the building upon the 
customer’s default unless these assets pass with the land. 
 
                                                 
14 [1894] 1 Q.B, 713   
15 Lingard, Bank Security Documents, 3rd ed, p259 
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2. Mortgagor’s right of Redemption 
    Where the debtor (the customer or a surety) ceases to be indebted to 
the bank, the security interest will be terminated and the debtor has a right 
to redeem his property mortgaged.  
The right of redemption is recognized in the Civil Transactions Act 1984, 
section 764 (1) which reads as follows: (If time of limitation of the debt 
secured and executed lapsed, the mortgagor may demand an adjudication 
for its redemption) 16. 
Furthermore, the right of redemption is one aspect of equity’s protection 
to the mortgagor i.e. a maxim of equity is (once a mortgage always a 
mortgage). This means that the purpose of the mortgage is simply to 
provide security. This principle was adopted by Sudan Courts in Heirs of 
Daoud Mohamed v.  Mohamed Saddik Mohamed17. In that case the court 
relied on the maxim of the English Law (once a mortgage always a 
mortgage) which means that in the mortgage agreement the mortgagee 
can not make any condition which will prevent the mortgagor from the 
recovery of his property18.  
    Therefore, this principle makes any condition or stipulation, in the 
contract that prevents the mortgagor from redeeming, null and void. 
In Abdal Gadir Ahmed v.  Fatima Mohamed Ali19   
In this case the learned district judge based his opinion on the premise 
that the right of redemption is inviolable i.e. that once a mortgage always 
a mortgage or any clog on the equity of a redemption is void. This means 
that the mortgagor and the mortgagee cannot by themselves agree on 
something that would prevent the mortgagor from redeeming his property 
after the expiration of the period of the mortgage and after the repayment.   
                                                 
16 The right of redemption is also recognized in section 62, of the Land Settlement and Registrations 
Act 1925. 
17 [1962] SLJR, 36  
18 Ibid  at 39 
19 [1963] SLJR, 162  
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Therefore, the bank should not insert any clause which prevents the 
customer from redeeming its property after the repayment. Similarly, the 
bank shall not introduce any condition whereby the property mortgaged is 
appropriated to the bank if the debt is not paid by the mortgagor, if it does 
so, the agreement or deed is valid and the condition is void20.    
     Perhaps the serious problem with regard to the equity of redemption 
arises when the debt secured is repaid but the bank refuses the redemption 
of the property mortgaged on the ground that there are outstanding debts 
generated from other transactions due to the bank from the same 
customer. This is discussed in the unpublished case of Animals Resources 
Bank v. Ibraheem Mohamed Ali21.  
(The plaintiff mortgaged his property to its bank for an advance made and 
after repayment of the debt the mortgagor applied to redeem his property 
but the bank refused and decided to sell the same property to repay 
unpaid debts with respect to further transactions according to the Sale of 
Property Mortgaged to Banks Act 1993. The court refused to accede to 
this argument and held that the effect of security is restricted only to the 
amount of debt specified in the financial agreement which was in fact 
repaid in this case and does not guarantee any other debts respecting 
further transactions. Therefore, the mortgagor has the right to redeem its 
property.   
    However, the position would be quite different if the mortgage 
agreement stipulates that the security will be a continuing security. The 
bank, accordingly, has a right to prevent the customer to redeem its 
property until the outstanding debts in respect of further facilities are 
repaid. 
                                                 
20 The Civil Transactions Act 1984, s 745 
21 Unpublished case No (S.C/C.Rev/ 209 /2002) 
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In Khartoum Bank v. Siddik Ali Mohamed22 
(The customer mortgaged his property to the bank for continuing 
facilities and the deed stipulated in clause (7) that the security will be a 
continuing security. The debts (maximum debts) are specified in the deed 
and entered in the register23. However, one of the creditors of the 
indebted customer (Siddik) argued that the debt was repaid by the debtor 
thereby his obligation is terminated according to section 759 of the Civil 
Transactions Act 1984. Accordingly, the bank is not entitled to be a 
secured creditor in respect of further facilities. The court held that the 
effect of a mortgage of immovable property is restricted to the amount of 
debt specified in the mortgage agreement and entered in the register 
according to the Civil Transactions Act 1984, section 748 which reads as 
follows: (The effect of mortgage of immovable property is restricted to 
the amount of debt specified in the deed, and entered in the register unless 
otherwise provided by law or an agreement).  
Accordingly, any amounts of debts not specified in the deed are 
considered unsecured debts. Since the maximum amounts, including 
those further facilities in this case, were specified in the deed and entered 
in the register. The bank, therefore, has a priority over the creditors to 
recover that specified debts from the proceeds of sale.       
3. Where the mortgagor is not the indebted customer      
      A mortgage may be made by the indebted customer or a surety. This 
is affirmed in section 729 (2) of the Civil Transactions Act 1984. This 
section reads as follows: (The mortgager may be the debtor himself or a 
surety who offers a real security in favour of the mortgager)24.   
                                                 
22 [2001] SLJR, 158  
23 The mortgage agreement should specify a maximum amount of an advance to be secured and this 
amount should be entered in the register by virtue of the Civil Transaction Act 1984, s 736 & 748 
24 This is an official translation of the section.  
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       Where the property belonging to a third party is offered as security 
for an advance, it is good practice for the bank to ensure that all requisite 
steps stated earlier25are satisfied e.g. a search should be made against the 
title of the property to the proposed surety and the like steps26. 
Furthermore, the consent of the owner of property mortgaged should be 
obtained27.   
     The potential problem arises when the bank decides to sell the 
property offered by the surety to repay the advance, but the latter argues 
that bank should firstly satisfy its debts from the original debtor. 
However, such a case is illustrated by the Civil Transactions Act 1984, 
section 742 (2) which reads as follows: (Where the mortgager is a 
guarantor in mortgage, then the debt shall not be settled except from the 
mortgaged property, and he shall not be entitled to have recourse against 
the debtor before enforcement on the immovable property)28.  
    Accordingly, where the date fixed for payment of the amount secured 
to the bank sets in but nothing is paid, the bank is entitled to sell the 
property mortgaged by the surety according to the Sale of Property 
Mortgaged to Banks Act 199329, and the bank is not compelled to resort 
to the debtor before enforcing against the surety’s property. This is 
discussed by the Supreme Court in Fouad El Tom Hassan v. Saudi 
Sudanese Bank & Others30. In this case the court refused to accede to the 
argument of the plaintiff, guarantor-mortgagor, that the bank should 
firstly satisfy the debt against the debtor before enforcement on his 
property and held that as long as the date of repayment is fixed but 
                                                 
25 The previous requisite steps are also applicable to the securities offered by the third party as well as 
the indebted customer.  
26 Moreover, the real assessment of property, for the purpose of security, is very important according to 
the Circulars No (1/2001) & No (6/2002).  
27 The Civil Transactions Act 1984, s 730 
28 This is an official translation of the section. 
29 The Sale of Property Mortgaged to Banks Act 1993, s 5 (1) & 6 (1) 
30 Unpublished case (S.C/.C.C/.1225/ 2005) 
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nothing is paid at that date, the bank shall have a right to resort to sell the 
property of the surety to satisfy its debts according to the Sale of property 
Mortgaged to Banks Act 1993, because the bank in this case has an action 
in rem and not only in personam31. 
 However, the legal position of the surety upon the debtor’s default is 
specified in Naima Mohammed v. Siddig Aubd El Hadi El Gabbani32 
(Khogali, Taha and Abdel Hadi formed a partnership to be financed by 
Dolabgi. For Dolabgi’s loan of 10,000 Taha and Abdel Hadi gave 
Dolabgi a mortgage on certain of their realty. Khogali, without realty, 
agreed that his wife Naima, become a guarantor-mortgagor on the note 
thereby mortgaging her realty to Dolabgi and agreeing to be held jointly 
and severally liable with Taha and Abdel Hadi on the note. Taha and 
Abdel Hadi then gave second mortgage on the realty to their sons Zein El 
Abdin and Siddik. When the note fell due unpaid Dolabgi sued Taha and 
Abdel Hadi. The court sold properties of Taha and Abdel Hadi for 7,222 
which were paid to Dolabgi.  Siddik, a second mortgagee, paid the rest 
due on the note. Siddik then brought this action against Naima for 
rectification of the register to transfer the mortgage in favour of Dolabgi 
to his name on the ground that for paying off the first mortgagee’s claim 
he succeeded to first mortgagee’s right to the secured debt against the 
mortgagors. The court held that as a guarantor- mortgagor, appellant’s 
liability is co-extensive with that of principle debtor and the guarantor is 
jointly and severally liable according to clause (4) of the deed which 
stipulates that the liability of the appellant and the principal debtors shall 
be joint and several).   
    It may, therefore, be concluded that a mortgage over the land 
constitutes an adequate security for advances if all requisite steps are 
                                                 
31 An action in rem gives the bank a legal estate in the land, so that it has a right against the property 
itself, as well as its right of personal action against the debtor customer.  
32 [1962] SLJR,105  
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taken. In addition, bank security documents may give the maximum 
protection by including a number of provisions in their standard forms for 
the land mortgage which attempt to safeguard the bank’s interest during 
the currency of the mortgage. Some of these terms require the mortgagor 
to keep the property in good repair and fully insured against fire and 
others natural disasters33.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
33 The bank should notify the insurance company of its interest in the property, so that the company 
will not pay the amount insured to the owner, if the property is subsequently destroyed, without 
consulting the bank.  
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Part II 
 
Company Charges (Fixed and Floating) 
 
    Most borrowers from the banks are limited companies and the security 
most widely used to secure advances made to them is the charge. The 
second part of this chapter is, therefore, concerned with company charges 
which are executed by the company in order to obtain advances from its 
bank. Besides, this part deals fully with a number of matters. Perhaps the 
most important matter with regard to charges is the registration of 
charges under the Companies Act 1925 which represents an important 
matter because perfection of such security by registration gives the 
maximum efficacy to the security interest. In addition, it explores the 
weaknesses and the recent criticisms of the floating charge as a distinct 
security device. Priorities and the realization of such security, according 
to the Sale of Property Mortgaged to Banks Act 1993, are also included.  
    As far as this part deals with the debentures of the company as 
security, it is essential to explore the meaning of the debenture34. The 
term "debenture" is used in the Companies Act 1925 which includes 
debenture stock35 but this definition is vague and uncertain36. However, 
in practice, this term is normally used to describe a document executed 
                                                 
34 For the purposes of this part of chapter, a debenture means a charge (fixed or floating).  
35 The Companies Act 1925, s 2 (4). Similarly, in the English Companies Act 2006, s 738 “debenture” 
includes debenture stock, bonds and any other securities of a company. 
36 Debenture is a document which creates or acknowledges a debt due from a company which provides 
for a security to be given for that debt. Accordingly, the debenture by manner described is not 
registerable.  
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by the company in favour of the bank or other lender which does 
constitute a charge over some or all of the assets of the company37. 
    Taking company charges as security for banker’s advances should 
entail preliminary steps38 i.e. when the bank is offered some assets as 
security actual inspection and evaluation should be made. Moreover, the 
bank should perfect the security by registration at the company’s registry. 
    On the other hand, where the company wishes to obtain an advance, 
the bank before releasing that advance should examine the memorandum 
and articles of the company thoroughly to see whether or not the 
transaction and the securities offered are consistent therewith and 
whether there are any limitations on the amount which may be borrowed. 
    It will be recalled that the effect of the doctrine of ultra vires for the 
banker's advance to companies was that any transaction which was not 
within the powers of the company that are specified in its memorandum 
and articles was void39. However, the bank can contend that any 
transaction executed by the company in favour of the bank or a person 
dealing in good faith with the company is deemed to be within the 
powers of the company40. 
    Similarly, in the case of problems of directors who were exceeding 
their authority i.e. if a director purports to act for the company without 
actual authority, the other person with whom he deals (the outsider, 
including the bank) will be able to hold the company bound if the rule in 
Royal British Bank v. Turquand is applied.  
                                                 
37 P.J.M. Fidler, M.I Freeman BA, Sheldon and Fidler’s Practice and Law of Banking,11th ed, p 434 & 
Holden, Securities for Banker’s Advances, 7th ed, p 350  
38 The requisite steps that specified in the first part of this chapter are applicable also to charges given 
by companies.   
39 Joan Wadsley & Graham Penn, The Law Relating to Domestic Banking, 2nd  ed, p557  
40 The doctrine of ultra vires is only abolished against the third party by virtue of the English 
Companies Act 1985. Therefore, the third party dealing with the company need not concern 
himself/herself with company’s capacity to enter into a transaction.  
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In that case the articles of the company gave the directors a power to 
borrow with the sanction of a general meeting and the bank lent money 
without inquiring if such a meeting had taken place. The court held that 
the banks were not obliged to inquire and pointed out that where the 
company is regulated by the memorandum and articles they are bound to 
read the articles to see whether or not the proposed dealing is consistent 
therewith, but they are not concerned with the irregularity in its internal 
management because they can not check that rules of internal 
management have been complied with41e.g. the lack of an ordinary 
resolution required by the articles as authority for the directors to enter 
into the transaction.  
    However, the rule in Turquand's case does not apply if the bank knows 
of the irregularity or the lack of an actual authority42. 
1. The Nature of the Charge (Fixed and Floating)  
    There are two kinds of a charge the first is a fixed charge which is a 
closed-ended security. It gives, initially, the chargee an immediate 
proprietary interest in a specific asset which precludes the assets from 
being dealt with by the chargor without the chargee's consent43. The 
second is a floating charge which is a charge on 'circulating assets' that 
are continually changing in the ordinary course of business and until 
some legal step is taken by the chargee to determine the position the 
company is entirely free to deal with those assets44 e.g. by selling them 
and using the proceeds to purchase fresh assets which themselves are 
then subject to the floating charge.  
    It will be recalled that a floating charge is one of English Law’s 
brilliant creations. Unlike American Law which had never possessed the 
                                                 
41 T G Reeday, The Law Relating to Banking,4th ed, p133.  
42 The bank will also breach its duties of care, if it deals negligently and knowingly with directors who 
exceeding their authority.    
43 Hooley-Ellinger-Lomnicka,Ellingers' Modern Banking Law, 4th ed, p 783 
44 Ibid  
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concept of the floating charge and showed, in the (UCC) article 9, that a 
floating charge is a wholly unnecessary device. The argument advanced 
is that a floating charge fails to give the chargee an adequate control over 
charged assets45.  
    Lord Macnaghten, who essayed the first judicial definition, stated in 
Governments Stock and Other Security Investment Co. Ltd v. Manila 
Railway46 that: “A floating security is an equitable charge on the assets 
for the time being of a going concern. It attaches to the subject charged in 
the varying condition in which it happens to be from time to time. It is of 
the essence of such charge that it remains dormant until the undertaking 
charged ceases to be a going concern or until the person in whose favour 
the charge is created intervenes”. 
   In addition, valuable guidance is offered by Buckley L.J in, Evan v. 
Rail Granite Quarries Co. Ltd,47 who stated that “A floating charge is not 
future security it is a present security which presently affects all the 
assets of the company expressed to be included in it. A floating charge is 
not a specific mortgage of the assets plus a license to the mortgagor to 
dispose of them in the course of his business but is a floating mortgage 
applying to every item comprised in the security but not specifically 
affecting any item until some act or event occurs or some act on the part 
of the mortgagee is done which causes it to crystallize into a fixed 
charge” 
Furthermore, in Re Yorkshire Woolcomers Association Co. Ltd.48 Romer 
L.J said that “I certainly think that if a charge has the three characteristics 
that Iam about to mention it is a floating charge;  
                                                 
45 Joshua Getzler & Jennifer Payne, Company Charges, Spectrum and Beyond, 2006, p 11   
46 [1897] A.C, 81 at p86  
47 [1910] 2 K.B, 997 at p 999 
48 Cited in Re Brightlife Ltd, [1987]2 WLR, 201 
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(1) if it is a charge on a class of assets of a company present and future 
(2) if that class is one which in the ordinary course of the business of the 
company would be changing from time to time and (3) if you find that by 
the charge it is contemplated that until some future step is taken by or on 
behalf of those interested in the charge the company may carry on its 
business in the ordinary way as far as concerns the particular class of 
assets I am dealing with”. 
    However, there is a presumption that a charge over assets which are 
shifting in character, open–ended funds, is a floating charge and over 
fixed assets, closed –ended funds, is a fixed charge. But this presumption 
might not be true because it is not essential to the assets subject to the 
floating charge that it should be open-ended funds. This view was upheld 
in Re Bond worth Co. Ltd49, by Slade. J, who stated that;  
"Romer L.J referred to a floating charge as covering future as well as 
present assets and he had also made it clear that it was not necessary that 
a floating charge should possess all the three characteristics he had 
mentioned.  
Moreover, Lord Millet in Re Agnew50 observed that Romer L.J's 
judgment offered a description, not a definition, and that while the first 
two characteristics (charge on a class of present and future assets 
changing from time to time in the ordinary course of business) are typical 
of a floating charge, they are not distinctive of it. But the third 
characteristic has been deemed to be the hall mark of a floating charge. 
    Accordingly, the critical feature which distinguished a floating charge 
from a fixed charge was not the fluctuating character of the charged 
assets but the company's power to deal with them freely in the ordinary 
course of business. In other words, the rights and obligations created by 
                                                 
49 Quoted by Roy Goode, Legal Problems of Credit and Security, 3rd ed, p115  
50 [2001] 3 WLR, 459  
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the contract are used to characterize the charge as either fixed or floating 
i.e. where the debenture denies the chargor any freedom to dispose of the 
charged assets and instead requires them to stand permanently as security 
for the discharge of the obligations owed to chargee, then the charge is 
fixed. On the other hand, if the debenture gives the chargor complete 
freedom to dispose of the charged assets unless and until the chargee 
intervenes and only then requires them to be made available to the 
chargee in priority to the other creditors, then the charge is floating51.  
2. Perfection of Company Charges 
        As is well known, the need for perfection of security is essential and 
inevitable because it gives the maximum efficacy to the security interest52 
i.e. if the security is properly perfected by modes of perfections, it will be 
valid and then binds the third party. However, if it is not perfected, the 
security interest will usually be invalid against subsequent 
encumbrancers and insolvency creditors.  
    There are many modes of perfection of security interest, namely, 
attachment, possession, notice, an attornment and registration53. 
However, some of security interests should be perfected by more than 
one mode, for instance, where the company charges its book debts the 
mere perfection by notice of assignment to the debtor is insufficient and 
still needs to be perfected by registration54.  
However, the bald fact is that the registration is not a priority point but it 
constitutes only one of the modes of perfection of security i.e. in the case 
of a subsequent mortgagee or chargee who makes a search before expiry 
of twenty-one days allowed to the first mortgagee for registration and 
who finds nothing in register, he will be postponed to the first mortgage 
                                                 
51 Getzler & Payne, op. cit, p 29   
52 Perfection is a term to describe what must be done to make a security effective against other 
creditors.   
53 Roy Goode, op. cit, p 73   
54 The Companies Act 1925, s 102 (e) & the English Companies Act 2006, s 860 (7) (f) 
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if the latter is registered within twenty-one days period even if by then 
the second mortgagee has been registered. This so called "21 days 
invisibility problem"55 which may result in a chargee (the bank here) 
being bound by a duly registered prior charge. Therefore, the bank needs 
to be aware of such risk and it can protect itself by asking for an 
undertaking from the company and not releasing funds until the charge is 
duly registered (and hence the prior charge also revealed)56. 
    In spite of these, the registration has considerable importance viz57;    
(a) registration is necessary, even if it is insufficient, condition to obtain 
priority and the failure to comply with it renders the charge invalid.       
(b) the issue of the certificate of registration is a conclusive evidence that 
there has been compliance with registration of charge provisions58.        
(c) where a person taking a registrable charge over the company’s asset 
he will have notice of any matter requiring registration. 
a) Registration under Section 102 of the Companies Act 1925 
    As stated above, the registration is one of the modes of perfection of 
security which has to be satisfied in order to make a charge effective and 
valid against the liquidator, administrator and insolvency creditors. This 
is affirmed in section 102 of Companies Act 1925 which reads as 
follows: (Every mortgage or charge created after the commencement of 
this Act by a company and being either; 
(a) a mortgage or charge for the purpose of securing any issue of 
debentures; or 
(b) a mortgage or charge on uncalled share capital of the company; or 
(c) a mortgage or charge created or evidenced by an instrument which, if 
executed by an individual, would require registration as a bill of sale; or 
                                                 
55 Ellinger,op. cit., p 787 
56 The Circular No (1/2001) states that, banks should not release advances until securities securing 
those funds are duly registered.   
57 Paull Davies, Gower & Davies' Principle of Modern Company Law, 7th ed, p 836-837  
58 The Companies Act 1925, s 107  
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(d) a mortgage or charge on any immovable property wherever situated, 
or any interest therein; or 
(e) a mortgage or charge on any book debts of the company; or 
(f) a floating charge on the undertaking or property of the company; 
shall, so far as any security on the company's property or undertaking is 
thereby conferred, be void against the liquidator and any creditor of the 
company, unless the prescribed particulars of the mortgage or charge, 
together with the instrument, if any, by which the mortgage or charge is 
created or evidenced or a copy thereof verified in the prescribed manner, 
are filed with the registrar for registration in manner required by this Act 
within twenty one days after the date of its creation, but without 
prejudice to any contract or obligation for repayment of the money 
thereby secured, and when a mortgage or charge becomes void under this 
section, the money secured thereby shall immediately become payable59). 
b) Unregistered charges 
    Where a registrable charge is not registered within twenty-one days of 
creation of the charge, and the company becomes insolvent, the charge 
will be invalid against the liquidator, an administrator and any creditor of 
that company60. In other words, where the bank takes a registrable charge 
which is not in fact registered in time, the bank will not obtain priority 
because the liquidator may take the property that would have been 
subject to the charge for the benefit of the creditors generally61. The 
position would be quite different if the company is still solvent and is not 
under liquidation because a registrable charge is deemed to be good 
against the company itself. Accordingly, the ideal course in this case is to 
realize the security before the insolvency of the debtor. If the bank does 
                                                 
59 The Companies Act 1925, s 102  
60 The Companies Act 1925, s 102 & the English Companies Act 2006, s 874 (1)  
61 Similarly, where the company is put into administration, the administrator, acting on behalf on the 
company may deal with the property as if there were no charge over it.   
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so, the liquidator could not retrospectively challenge the enforcement of 
unregistered charge or reclaim the proceeds. Besides, the unsecured 
creditors have no standing to prevent the holder of unregistered charge 
from enforcing it before the insolvency62.  
   Suffice to say at this point that if a registrable charge is not registered 
within the twenty-one days period it may be registered later with leave of 
the court. In other words, the court may order that the time for 
registration shall be extended if it is satisfied that the omission to register 
in due time was accidental or to some other sufficient cause63.The 
position is different if the delay in applying for leave once failure to 
register has been discovered. 
    On the other hand, it has been concluded from the decision below that 
banks are not required to perfect its securities by registration, particularly, 
securities given by companies according to the Sale of Property 
Mortgaged to Banks Act 1993. This issue is discussed by the Supreme 
Court in, The Liquidator of Intraseet Co. Ltd v. Faisal Islamic Bank64 
The liquidator of the company sought a declaration that the charges 
which were executed in favour of Faisal Islamic Bank were void on 
account of non-registration under section 102 of the Companies Act 
1925. The court held that there is no doubt that non compliance with the 
said section renders the charge void against the liquidator and any 
creditor. However, as far as bank security interests are governed and 
regulated by the Sale of Property Mortgaged to Banks Act 1993 which 
says nothing about such registration these securities are not required to be 
                                                 
62 Hugh Beale- Michael Bridge- Louise Gullifer- Eva Lomnicka, The Law of Personal Property 
Security, 2007, p 349    
63 The Companies Act 1925, s 113. However, the court may refuse this application for extension if it 
prejudices the rights of the creditors. Similarly, in the English Companies Act 2006, section 873 (2) the 
court may order that the period allowed for registration shall be extended if the failure to register a 
charge before the end of the period allowed was accidental or to some other sufficient cause and is not 
of a nature to prejudice the position of creditors or shareholders of the company. 
64 [1999] SLJR, 149  
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perfected by registration and the charge will be sound and valid 
accordingly. It was, further, held that the law which should be applied in 
such case is the Sale of Property Mortgaged to Banks Act 1993, which 
their provisions shall prevail over other laws to the extent of removing 
any inconsistency according to section 3, of the Sale of Property 
Mortgaged to Banks Act 1993. 
    It has been concluded from the decision that securities granted to 
banks for advances are exempted from registrations even if those 
securities are executed by companies which its assets are governed and 
regulated by the Companies Act 1925. Besides, some banks rely on this 
misconception as a defense to a declaration that charges are invalid 
because of non registration under the Companies Act 1925. But the above 
conclusion is completely not true for the following reasons; 
    In the first place, where the bank takes, as security, property belonging 
to the indebted customer whether an individual or a company that 
security would not be a proper, an enforceable security unless all 
formalities including registrations and substantive provisions are 
satisfied. Therefore, the property charged would not be effective security 
and the charge will have no effect unless it is perfected by registration. 
    Secondly, registration under the Companies Act 1925 is a necessary 
condition to obtain priority and gives the maximum efficacy to the 
security interest. Failure to comply with it renders the charge void65 and 
the holder of unperfected charge might be treated as unsecured creditor in 
the event of customer's insolvency. Besides, the law usually requires the 
secured party to perfect its security by registration to safeguard the third 
party who would like to acquire an interest in the assets. Accordingly, the 
third party will not be bound by this security if it is not duly perfected by 
registration.   
                                                 
65 The Companies Act 1925, s 102  
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    Thirdly, the Sale of Property Mortgaged to Banks Act 1993, stated in 
section 3 that: (in the case of existence of inconsistency, between the 
provisions of this Act, and any other law, the provisions of this act shall 
prevail, to the extent of removing the, inconsistency between both of 
them). As is well known, the Companies Act 1925 requires registration 
of any mortgage or charge created by the company, unlike the Sale of 
Property Mortgaged to Banks Act 1993, which says nothing about this 
requirement. Therefore, no inconsistency in respect of registration 
between the Sale of Property Mortgaged to Banks Act 1993 and the 
Companies Act 1925 exists. The position would be quite different if the 
Sale of Property Mortgaged to Banks Act expressly provides that 
securities executed by companies to banks are exempted from 
registration.  
Finally, the Central Bank of Sudan directs banks, by its circulars66, to 
perfect their securities by registration. 
3. The Charge over Book debts 
    Book debts are classically defined as debts arising in the course of a 
business that would in the course of business be entered into the books of 
a business if the books were well kept67.  
Where the book debts are offered as security for an advance the bank 
should perfect such security by registration68. However, security over 
book debts is not specified in the Circulars of the Central Bank of Sudan 
to be used as security for banker's advances.  Therefore, banks should not 
take them as security for advances69. 
                                                 
66 In accordance with the Circular No (1/2001) banks should not release any advance until all 
formalities including registration are satisfied.  
67 Independent Automatic Sales Ltd v. Knowles & Foster [1962]1 WLR, 974 at p 983  
68 The Companies Act 1925, s 102 (e) & the English Companies Act 2006, s 860 (7) (f). It will be 
recalled that, the Companies Act 1925 does not determine whether a charge on book debts is a fixed or 
a floating charge. 
69 In accordance with the Circular No (11/2000) banks should not accept securities for advances other 
than those specified in the Circulars. 
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    The charge over book debts is a fertile area for disputes with respect to 
the characterization of the charge as fixed or floating charge. It's vital for 
banks to argue that the charge over book debts is a fixed charge, whereas 
the other creditors argue that it is a floating charge. If it is a floating 
charge, the preferential claims would be entitled to have their debts paid 
out of the proceeds of the book debts in priority to the bank70. However, 
if it is not, the preferential creditors had no such priority and the bank 
would be entitled to all of the proceeds of the debts, which is good for the 
bank. 
    The majority of the cases centred on the crucial question of the 
characterization: Is the charge on book debts fixed or floating? Some 
cases established that a charge on book debts is a floating charge and 
others as a fixed charge. Some of these cases will be discussed in the 
following paragraph, 
In Siebe Gorman & Co. Ltd  v.  Barclays Bank Ltd.71 
A company gave the defendant bank a charge expressed to be ‘fixed’ 
over present and future book debts, the company being required to pay all 
the proceeds into its account with the bank. The charge involved                
"a negative pledge clause" preventing the creation of any subsequent 
charges or making any assignment without prior consent from the bank. 
In breach of this undertaking, the company executed an absolute 
assignment to another creditor (the plaintiffs) who pleaded that the 
purported fixed charge was in reality a floating charge. Slade .J upheld 
the bank's arguments on the basis that the amounts received to be paid 
into a designated account with the bank meant that the company has no 
right to deal with the proceeds in the ordinary course of business. 
Besides, he pointed out that “there was no reason why book debts could 
                                                 
70 The Companies Act 1925, s 221 (2) (b) & the English Companies Act 2006, s 754 (2)  
71 [1979] 2 Lloyds Rep, 142  
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not be subject of a fixed charge. The vital element which distinguishing a 
floating charge from a fixed charge, namely, the debtor's freedom to 
manage its assets in the ordinary course of business was lacking. The 
restrictions imposed by the debenture and the requirement that the 
proceeds should be paid into the company's bank account with the 
defendants, showed that the bank was intended to have a fixed security 
from the outset.” 
In Re Brightlife Ltd72 where the debtor company created a first floating 
charge over the property and the undertaking and rights whatsoever 
present and future of Brightlife, inter alia, also created ‘a specific charge’ 
over all debts and other debts. There were restrictions in the floating 
charge which prohibit the creation of any other charge ranking in priority 
to or in pari passu. The company went into voluntary liquidation. 
Hoffmann. J said in this debenture the significant feature is that Brightlife 
was free to collect its debts and pay the proceeds into the bank account 
and use them as its own moneys. Therefore, a right to deal in this way 
with the charged assets for its own account is a badge of a floating charge 
and is incompatible with a fixed charge). 
    However, in the case of re New Bullas Trading73 a new approach was 
adopted. For the first time the debenture set out deliberately to 
distinguish between the book debt and its proceeds. Such case including 
an agreement by which the debenture was expressed to provide two 
distinct charges a fixed charge over the book debts and a floating charge 
over the proceeds. The Court of Appeal held that since the two assets 
were different, the fact that the charge over the proceeds was expressed to 
be floating could not affect the fixed nature of the charge over the book 
debts themselves. In addition, it was entirely open to the parties to agree 
                                                 
72 [1987] 2 WLR, 197  
73 Cited in  Agnew and another v. Commissioner of Inland Revenue [2001]3 WLR, 454   
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that the charge on book debts should be fixed and on the proceeds 
floating. 
    Recently, the judgment in National Westminster Bank Pls  v. Spectrum 
Plus Ltd and Others74 finally cleared up the long debated issue of the 
book debts. In 1997 Spectrum Company obtained an overdraft facility 
and granted the bank a debenture to secure all moneys due from the 
company to the bank. The debenture was a Westminster Bank standard 
form and was expressed to create a specific charge over the book debts 
owing to Spectrum. The term ‘specific charge’ was used in this context to 
mean a ‘’fixed charge’’. The charge prohibited Spectrum from selling, 
factoring, discounting or otherwise changing or assigning the uncollected 
book debts in favour of any person and required Spectrum to pay the 
collected proceeds of the book debts into its overdraft account. However, 
Spectrum was free to draw on the overdraft account in the ordinary 
course of business. The House of Lords held that a charge over book 
debts takes effect as a floating charge rather than a fixed charge if the 
chargor can freely draw on the account into which the proceeds are 
required to be paid). 
It may, therefore, be concluded that the mere designation of a charge on 
book debts as a fixed charge does not make it so, particularly, where the 
charge contemplated that the debtor would have freedom to manage the 
assets comprising the security notwithstanding that the freedom was not 
expressly stated in the charge instrument. 
    It is worthwhile to state that there are criticisms against the floating 
charge as a distinct device, particularly, after the decision of Spectrum 
Plus Ltd.75.  In that case the House of Lords held that a charge on book 
debts is a floating charge.  In addition, Sir Roy Goode is of the opinion 
                                                 
74 [2005]UKHL 41, www.publications.parliament.uk  
75 Ibid   
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that the time had come to abolish the floating charge as a distinct device 
on the ground that its practical utility had become significantly impaired 
and it had no role to play76. Moreover, the Law Commission’s 
Consultation Paper provides that the distinction between the fixed and 
floating charge should be removed i.e. all the advantages of the floating 
charge can be achieved by a fixed charge over shifting assets77. Thus the 
new form of security interest, even if it is described as ‘floating’, would 
be a fixed security interest and the floating charge would disappear as a 
distinct security device. In other words, the conferment of a continuing 
dealing power on the debtor company would not affect the fixed nature of 
security.  
In general, it can be said that the floating charge is still available as a 
distinct security device in Sudan78. However, in the American Legislation 
i.e. UCC, article 9 showed that the floating charge is a wholly 
unnecessary device. New Zealand has, also, found that all the objectives 
of the floating charge can be achieved by a fixed charge over shifting 
assets and introduced a legislation which effectively abolished the 
floating charge as a distinct security device79. Furthermore, in Canada the 
experience of the lawyers found that a floating charge under the new 
regime had no place and served no purpose80. Having regard to the above 
legislations, the question that may arise is: Are we still in need of the 
floating charge as a distinct security device in Sudan? If the answer is in 
the negative the query that will arise is: whether we should abolish this 
security or it is prudent to suspend the abolition until the English Law81 
                                                 
76 Getzler & Payne, op. cit., p 14    
77 Ibid   
78 The Companies Act 1925, s 102 (f)  
79 Getzler, op. cit., p 22 
80 Ibid   
81 The floating charge is still available as a distinct security device in English Law according to the 
Companies Act 2006, s 860 (7) (g)    
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abolishes this security device because of the affinity of Company Law 
legislation in both countries.  
4. Floating Charges as Security 
    As stated earlier, the security used most widely to secure advances 
made to limited companies is the charge, particularly, a floating charge. 
The primary objective of the floating charge is to enable the company to 
deal with the charged assets in the ordinary course of business despite the 
existence of such charge and without the consent of the chargee. Besides, 
the chargee can sell off the asset as a whole in the event of the customer’s 
default instead of merely having to sell specific assets as in the case of a 
fixed charge. 
    Taking a floating charge as security should entail preliminary steps i.e. 
the charged assets should easily be disposed of in the secondary market, 
actual inspection and evaluation should be made, namely, the amount of 
an advance should not exceed 75 % of the value of those assets82 and the 
perfection of such security by registration is also indispensable83.  
    However, taking a floating charge over the assets is fraught with legal 
and practical problems, which will be discussed in the following 
paragraphs; 
(a) Floating charge is void owing to liquidation within three months 
according to section 224 of the Companies Act 1925: 
    Where the company, before the commencement of the winding up, 
executed a floating charge in their favour in order to have an advance 
from its bank such charge shall be invalid unless it is proved that the 
company was solvent after the creation of that charge. Otherwise,            
a floating charge is valid only to the extent of new consideration provided 
at the time of or subsequent to the creation of the charge. This is affirmed 
                                                 
82 The Circular No (1/2001)  
83 The Companies Act 1925, s 102 (f)   
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in  section 224 of the Companies Act 1925 which reads as follows: 
(where the company is being wound up, a floating charge on the 
undertaking or property of the company created within three months of 
the commencement of the winding up shall, unless it is proved that the 
company immediately after the creation of the charge was solvent, be 
invalid except to the amount of any cash paid to the company at the time 
of or subsequently to the creation of, and in consideration for, the charge, 
together with interest on that amount).  
Hence, the bank might worry about this defective charge and will have to 
wait three months until it can be sure that the charge will not be avoided 
by this section. 
    However, the rule in Clayton's case fortunately may operate in favour 
of the bank if the company goes into liquidation within three months of 
the creation of a floating charge. In particular, if the bank takes from the 
indebted company a floating charge for past advances the charge will be 
vulnerable. But if the account is continued after the charge is taken          
a position is quickly reached by virtue of Clayton's case84 i.e. all moneys 
paid into the company's bank account after a floating charge is executed 
are deemed to have been appropriated to reduce the debt outstanding at 
the time of execution and all subsequent drawings amount to new 
advancing secured by the charge. Therefore, if the amount so paid in 
equals or exceeds the debt outstanding at the time of execution, the 
charge will be fully effective even if the indebted company goes into 
liquidation85.     
    On the other hand, where a security is created on the verge of 
liquidation or bankruptcy of the customer this security constitutes no 
                                                 
.  vMohamed Osman Hamra,  The rule in Clayton’s case was elucidated by the Court of Appeal in84
that in the cases of current account provided that there , 168, SLJR] 1967 [Commercial Bank of Sudan
has been no appropriation by the bank or the customer then the law appropriates the payment, i.e. that 
the first item on the debit side is discharged or reduced by the first item on the credit side. . 
85 Joan Wadsley, op. cit., p 348 
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fraudulent preference86 as long as the giving of that security is pursuant 
to antecedent obligation.  
In Re F & E Stanton Ltd Maugham .J said87: (It has been long held, 
commencing with the case of Bill v. Smith, a case of great authority that 
if moneys are advanced on an actual obligation by the debtor to give 
security the giving of that security on the verge of bankruptcy does not 
constitute a fraudulent preference.) 
    Similarly, in Sudan the same defense was adopted by the Court of 
Appeal in Receiver in Bankruptcy of S. S. Hakim & Co. v. Anglo-
Egyptian Bank Ltd.88 (The Anglo-Egyptian bank required its debtor (S. S. 
Hakim & Co.) to give better security for money owed and the debtor 
agreed, accordingly, to execute a deed of mortgage on certain specified 
property if and when required to do so by the bank. At the time the 
property was subject to a first mortgagee. However, the debtor made an 
arrangement whereby the first mortgagee released that property and took 
substituted security. Thus the debtor executed the deed of mortgage as the 
bank had called upon it to do. Four days later the debtor presented a 
petition for its adjudication in bankruptcy. The receiver asked for the 
setting aside of the mortgage or alternatively for holding the bank’s 
mortgage to be subject to a prior charge in favour of the general creditors 
equal to the amount of the first mortgage released. The court held that the 
security given at the last moment before bankruptcy is not a violation of 
the Bankruptcy Act 1916, s 3189 when the giving of the security is 
pursuant to an antecedent agreement).  
 
 
                                                 
86 The Companies Act 1925, s 222 of & the Bankruptcy Act 1929, s 50  
87 Lingard, op. cit., p 86  
88 Vol 1 SLR, 290   
89 This matter is covered, under the present regime, by section 50 of the Bankruptcy Act 1929   
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(b) Priority of preferential creditors: 
    Where the liquidation takes place, the floating chargee (the bank) will 
take subject to the preferential debts90 i.e. preferential creditors have 
priority over the floating chargee and unsecured creditors91. It follows 
that where the company is under liquidation or receivership the receiver 
appointed is under duty to pay preferential creditors out of the assets 
coming into his hands in priority to the claims of the debenture holder 
this duty is restricted to the assets which are subject to the floating 
charge. The position would be different if the assets are subject to the 
fixed charge because the latter charge does not postpone to the 
preferential claims. Accordingly, if the receiver is appointed under a 
debenture involving both a fixed and a floating charge this does not 
attract the operation of the statutory provisions to the assets coming into 
his hands under the fixed charge. 
(c) Priority of a Subsequent Fixed Charge: 
    Where a fixed charge is given over assets that are already subject to a 
floating charge, the fixed chargee may have a priority over the floating 
chargee even if the fixed chargee had notice of the existence floating 
charge at the time that it was created. The reason why the subsequent 
fixed charge may take priority over the earlier floating charge is because 
of the rights granted to the chargor to deal with the charged assets, as its 
own, in the ordinary course of business, which including selling, 
purchasing new assets and creating subsequent fixed charges. However, 
the position might be different if the floating charge includes restrictions 
against the creation of subsequent fixed charges ranking in priority or in 
pari passu and the fixed chargee had notice thereof92. Therefore, bank 
security documents, particularly floating charges, should include express 
                                                 
90 The various classes of preferential creditors are listed in section 221 of the Companies Act 1925.  
91 The Companies Act 1925, s 221 (2) (b) & the English Companies Act 2006, s 754 (2)   
92 The Companies Act 1925, s 105 (3)  
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terms prohibiting the company, without the prior consent of the bank, 
from creating any charges or such like dispositions. However, where the 
bank discovered the debtor's intention that the latter would breach the 
restrictions, the bank should obtain a quia timet injunction to restrain the 
threatened disposition in breach of that debenture93. 
5. Crystallization of the floating charge 
    Crystallization is the term to describe the process by which a floating 
charge is converted into a fixed charge. The first effect of crystallization 
is to put an end to the authority conferred on the debtor company to 
mange or deal with charged assets in the ordinary course of business. The 
second effect is to convert the floating charge into a fixed charge. 
Sometimes it’s difficult to determine when a floating charge crystallizes. 
However, the crystallization depends firstly on the terms express or 
implied of the debenture i.e. in the absence of special provisions a 
floating charge crystallizes and becomes fixed on the date of the winding 
up order. It will be recalled that a mere presentation of the winding up 
petition does not crystallize the charge94. On the other hand, a floating 
charge may be crystallized on the occurrence of designated events or acts 
which are specified in the debenture as causing crystallization, or in the 
case of intervention by the debenture holder to take control of the 
assets95. 
Two distinct types of provisions for crystallization are used; 
(i) Crystallization by notice: 
    The debenture holder has the authority to make the floating charge 
specific and fixed by notice either at will or on the occurrence of a 
designated event which is sometimes termed ‘semi-automatic’. 
 
                                                 
93 The Civil Transactions Act 1984, s 741 (3)  
94 There is always a chance that the court may decline to issue a winding up order.  
95 Roy Goode, op. cit., p 140   
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(ii) Automatic crystallization: 
    It has become common practice for a floating charge instrument to 
include a clause that provides ‘the floating charge automatically 
crystallizes on the occurrence of specified events i.e. upon the customer’s 
default’. There are some events which impliedly crystallize the charge, 
namely, if the company has ceased to carry on its business or if it is under 
liquidation. The object of an automatic crystallization is to hasten the 
process in order to preserve the priority of the debenture holder96. Hence 
the bank should perfect its position by including such clauses upon the 
customer’s default. 
    It will be recalled that automatic crystallization can occur without 
action taken by any person i.e. it does not require any act to be taken by 
the chargee. The position is different in the case of crystallization on 
notice in which the chargee has to give an advance notice. 
Practical problems of automatic crystallization clauses: 
As far as it is open to the chargee (the bank) to provide whatever terms it 
chooses, this leads to increase the powers of the chargee97. Thus, 
crystallizing events can extend to even the most trivial so it might 
become extensive, for instance, the floating charge may provide that it 
would be automatically crystallized on breach of any provisions of the 
charge. The other problem of an automatic crystallization clause is to 
make an adverse impact on unknowing third party because the latter may 
be induced to believe a company has a healthy asset and deals 
accordingly with the chargor in good faith i.e. if the crystallization had 
already occurred, a third party who deals with the chargor in good faith 
may have a little remedy against the chargor.  
                                                 
 96 Crystallization is the stage in which the floating charge becomes more effective security.  
97 The legal draftsmen often insert these clauses in the instruments and no control and restrictions have 
been made by the courts against this practice.  
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However, Sir Roy Goode is of the view which he called 'the bona fide 
purchaser argument' whereby a bona fide purchaser who takes for 
valuable consideration, in the apparent ordinary course of business of the 
chargor and without an actual or constructive notice of the restrictions in 
the floating charge, will prevail against interests of the chargee under a 
crystallized charge98. 
    Finally, the most complicated problem of an automatic crystallization 
arises when it goes unnoticed by the chargor and the chargee i.e. both 
parties will continue to act as if the charge still floating. It has been 
suggested that widely drafted automatic crystallization clauses could 
render that crystallizing events ambiguous. To overcome such a problem, 
it is vital to identify exactly when crystallizing events, giving rise to 
automatic crystallization, occur. 
6. Ranking of the floating charge 
    Where a bank takes a floating charge as security for an advance, the 
first thing that it should be worried about is the priority because of the 
rights granted to the chargor by virtue of this debenture i.e. the debtor 
company has a right to deal with the assets charged, as its own, in the 
ordinary course of business99. Therefore, the floating charge has entirely 
different principles of priority because it has a different and peculiar 
nature from the fixed charge. 
    It will be recalled that the date of crystallization is the effective date for 
determining the chargee's priority against the third parties100. It follows 
that the priority of a bank which takes a floating charge depends on 
whether the competing interests arose before or after crystallization. 
  
                                                 
98 Nicola Yeomans, Automatic Crystallization Clauses- The Way Forward, The Journal of Banking and 
Finance Law and Practice, 2006 p10  
99 The term (in the ordinary course of business) is widely interpreted- including selling, purchasing new 
assets, creating subsequent fixed charges…)  
100 Nicola Yeomans, JBFLP, at p5   
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(a) Interests arising prior to crystallization 
    The ranking of these interests depends partly on the type of interests in 
question and partly on whether the floating charge contains restrictions on 
dealings of which the subsequent claimant has no notice. 
Where a third party acquires an interest in the charged assets prior to 
crystallization, he will have priority over the holder of the floating charge 
even if he takes it with knowledge of its existence.  
    On the other hand, where the debenture imposes restrictions on the sale 
or the making of subsequent fixed charges but the company breaches 
such restrictions, the floating chargee will retain upon crystallization its 
priority if the buyer or incumbrancer took it with notice of that 
restrictions, namely, such priority is inchoate so long as the charge 
continues to float and it can only be asserted upon crystallization. This 
stems from the fact that the floating charge, albeit ambulatory, is a 
present security and not a mere contractual right101. 
    Moreover, an execution creditor ranks in priority if the execution is 
completed or payment is made prior to crystallization of the charge102. 
    In addition, the rights of the debenture holder over sums due to the 
company are subject to the debtor's rights of set-off in respect of cross-
claim arising prior to notice of crystallization103. The mere fact that the 
debtor had notice of the existence of the floating charge is irrelevant. 
This is illustrated by Bigger Satt v.  Rowatts Wharf Ltd104. 
The defendant company executed a floating charge over its assets as 
security for an advance. However, that company contracted to sell barrels 
of oil to a firm Merchants who paid the price in advance. The company 
failed to deliver the majority of the barrels. The Oil Merchants 
                                                 
101 Roy Goode, op. cit., p174-175   
102 Ibid at 179  
103 The debenture holder can not acquire rights over the company's assets greater than those the 
company has itself.  
104 [1896] 2 Ch,93  
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themselves owed the company a substantial sum for wharfage rent. But 
when, on the appointment of a receiver for the debenture, he sought to 
recover the rent, the Oil Merchants claimed a right to set off their cross-
claim for recovery of the price of the undelivered barrels. The court held 
that they were entitled to exercise the right of set off even if they had 
knowledge of the existence of the floating charge. 
(b) Interests arising subsequent to crystallization 
    When the crystallization takes place a floating chargee will obtain a 
priority over subsequent interests except preferential claims105. However, 
this principle has exceptions. One of these is where the purchaser or 
incumbrancer or other third party acquires an interest in the charged 
assets after crystallization but before he had notice thereof, in this case, 
he will have priority over the chargee in the crystallized charge106. By 
way of illustration, suppose that the debtor company gives a floating 
charge over its assets to X bank. The charge agreement provides that X 
bank may at any time convert it into a fixed charge by service of a 
crystallization notice. Subsequently X bank gives notice crystallizing the 
charge. After some days the debtor gives a fixed charge over the same 
charged assets to Z.   Z will have a priority, upon the customer’s default, 
if he deals with debtor after crystallization and he had no notice of the 
crystallization. The mere fact that Z has notice of the existence of the 
floating charge is irrelevant107.  
This situation does not apply to unsecured creditors because they are not 
concerned with the company's actual or ostensible authority. 
                                                 
105 The Companies Act 1925, s 221 (2) (b) & the English Companies Act 2006, s 754 (2)   
106 On the assumption that the transaction was in the apparent course of the company's business, this 
view is shared by Roy Goode &Dr. Gough. See Roy Goode, Legal Problems of Credit & Security,     
3rd  ed, p 182  
107 Ibid, at 201-202    
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    As previously stated, an execution creditor who fails to complete his 
execution before crystallization of the floating charge is postponed to the 
floating chargee even if he proceeds to complete the execution. 
7. Realization of proprietary securities 
    As is well known, the Civil Procedures Act 1983 regulates procedures 
and suits relating to mortgages of immovable property and considers such 
procedures and suits as an exclusive power of courts. However, practice 
proved that this is a long and complicated procedure108 which has 
resulted in the loss of banks funds that are in fact public funds109. 
Therefore, the Sale of Property Mortgaged to Banks Act 1993 comes to 
rescue the property mortgaged to banks from those complicated 
procedures and provides very simple procedures for the sale. In other 
words, the Act lays down procedures of the sale of movable and 
immovable property and enables the bank, after warning the customer110 
in writing for the period of one month to pay, to sell the assets mortgaged 
thereto by way of public auction on condition that the basic price of such 
assets shall be an amount not less than the amount mortgaged or charged 
thereon, or such real value as the bank may specify, in consultation with 
the competent bodies whichever is greater111. However, if the proceeds of 
their sale are not sufficient to pay the amount of an advance, the bank 
may sue the mortgagor112 for the unpaid balance of the amount by way of 
instituting a civil suit113. 
    It may, therefore, be concluded that proprietary securities (mortgages 
and charges) are ideal and adequate securities because they give the 
banks the ability to exercise their remedies without the courts 
                                                 
108 The Explanatory Memorandum of the Sale of Property Mortgaged to Banks Act 1990  
109 The Banking Business (Organization) Act 2003, s 56  
110 No difference whether the debtor customer is a corporate or an individual.  
111 The Sale of Property Mortgaged to Banks Act 1993, s 5 (1) & s 6 (1) 
112 The mortgagor may be the indebted customer or a surety who offers a real security in favour of the 
debtor according to section 729 (2) of the Civil Transactions Act 1984  
113 The Sale of Property Mortgaged to Banks Act 1993, s 6 (6) 
39 
 
intervention in accordance with the Sale of Property Mortgaged to Banks 
1993. 
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Possessory Securities 
 
    Possessory securities, as indicated by their name, are based on the 
acquisition by the creditor of possession of the property. The classic 
example is a pledge in which the bank is given actual possession of 
chattels (goods) for the payment of debts or performance of another 
obligation. However, such a pledge, by the manner described, is out of 
question because actual possession of goods is not banking business. 
Thus instead of taking actual possession, constructive possession is 
conferred on the bank by symbolic acts such as handing over the key of 
the store in which goods were, or by taking documents relating to the 
goods e.g. warehouse receipts with an attornment114 from a 
warehouseman if goods are in a separate warehouse.  
    This chapter attempts to expose the legal and practical problems that 
might occur upon the customer’s default when the bank takes 
constructive possession over the goods, namely, by taking documents 
relating to goods. Some problems are still awaiting solution by law i.e. 
the lack of an appropriate legal and regulatory environment to support 
and regulate documents relating to goods is one of the major problems 
faced in the practice, particularly, warehouse receipts.   
1. The Pledge 
  A pledge is defined in the Civil Transactions Act 1984, section 766 to 
mean (a contract whereby the creditor or receiver retains possession of 
the property as a security for the debt until satisfied partly or in full, in 
priority of all other creditors)115.  
                                                 
114 An attornment is an acknowledgement which is often in the form of a delivery warrant or other 
standard document. However, the precise effect of such document depends on its exact terms.   
115 This is an official translation of the section.  
41 
 
    A pledge is a contract whereby the agreed rights of the banks in 
relation to goods pledged to them are recorded and being effected only by 
actual or constructive delivery of possession. Therefore, the mere 
agreement to pledge is of no effect116. A pledge may be made over the 
goods, plants and the like.  
    Where the bank makes an advance against the security of goods many 
steps have to be taken before accepting such security in order to get a 
proper and enforceable security upon the customer's default117, namely,  
(a) the bank should ascertain whether the customer has good, free and 
unencumbered title to the goods. (b) the pledged goods should not be 
perishable during the currency of the transaction and the discharge of 
debts. (c) the pledged goods should easily be realizable in the markets 
because some goods manufactured for a particular purpose might be 
unsaleable in the secondary markets so that the realization will be 
complicated and takes a long time upon the customer's default.              
(d) the customer should undertake to keep goods covered fully 
insured118and free from all charges due for their storage and such like 
expenses. However, the bank can make suitable arrangements and 
recourse to the customer to take reimbursement of the expenses incurred, 
if the customer fails to do so. (e) the value of the pledged goods should 
exceed the amount of an advance i.e. the amount of an advance should 
not exceed the value of the pledged goods.   
    It will be recalled that a pledge is one of the forms of security that does 
not require registration in order to be effective against any creditor or in 
insolvency119. However, it depends for its validity on the transfer of 
possession of the goods (actual or constructive).  
                                                 
116 Lingard, Bank Security Documents, 3rd ed, p 301  
117 These requisite steps are stated in the Circular No (1/2001) 
118 The notice of the bank's interest to the insurance company is necessary.    
119 A pledge of goods does not normally require registration under the Companies Act 1925, s 102 
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2. A pledge by means of documents relating to goods  
    A pledge is effective only if the pledgee (the bank) retains actual 
possession of goods pursuant to the Civil Transactions Act 1984, section 
767 (3) which reads as follows: (No pledge shall be created and enforced 
unless the thing pledged is received by the creditor or the person agreed 
upon between the parties).  
However, the giving of actual possession of goods is out of question 
because the bank does not normally wish to keep in possession goods 
belonging to the customer. In addition, such an arrangement may defeat 
the purpose of the transaction if the advance is released to acquire the 
plants or goods pledged. The adequate solution instead of taking actual 
possession is to confer on the bank constructive possession of goods by 
some symbolic acts such as handing over the key of the store in which 
goods were or the documents relating to goods. 
    Nevertheless, taking constructive possession by means of documents 
relating to goods may pose a number of legal problems because some of 
these documents are not documents of title. Moreover, the customer may 
be dishonest and deals with the pledged goods fraudulently. It is, 
therefore, essential for the bank to accept a pledge of documents relating 
to goods from a customer whose integrity is not in doubt. 
(i) Bills of lading 
    A bill of lading is a document signed by the master of a ship, or by his 
agent, and is usually drawn in sets of three. A bill of lading is the only 
document of title which is recognized by the English Common Law120.  
    It will be recalled that a bill of lading is not a negotiable instrument 
even though it is passed by delivery and endorsement. Accordingly, a 
                                                 
120 Ellinger, op. cit., p799. For the purpose of the English Factor Act 1889 (dock warrant, ware 
housekeeper's certificate …) are also documents of title. On the other hand, bills of lading constitute 
documents of title according to the American Uniform Commercial Code  (UCC), s 1-201 (16)   
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transferee takes subject to any defects in the title of prior parties121 unlike 
a transferee of negotiable instruments who obtains a better title than the 
previous transferor if he takes in good faith, for value and without notice 
of defects. 
    A bill of lading is the symbol of goods and its delivery is equivalent to 
the delivery of goods themselves. Therefore, where a bill of lading is 
transferred to the bank by way of a pledge, the bank acquires the 
necessary control over, or special rights in, the goods. Besides, if the 
carriers deliver the goods to some other person without demanding the 
production of the bill of lading they are liable to compensate the bank. 
    However, where the bank hands back the goods or documents of title 
thereto to the indebted customer, the bank will lose its security because 
the validity of such security depends on the transfer of possession of 
goods (actual or constructive). On the other hand, the actual possession of 
goods or documents of title thereto is not a banking business. 
Accordingly, the bank is willing to release such security for the purpose 
of sale because the customer knows the markets very well. Such difficulty 
is avoided by making an arrangement with the customer whereby the 
bank preserves its security. This process is known "letter of trust" or          
"trust receipt" which will be discussed in the following paragraph. 
Trust receipts  
    A letter of trust is a very well known practice in banking business and 
it is considered one of sophisticated manners whereby the goods pledged 
to the bank are released back to the customer for purposes of sale or for 
an arrangement to warehouse them122. 
                                                 
121 It is advisable for a bank to make an inquiry against the customer’s title in order to ensure that there 
is no forgery and the like of defects.  
122 A letter of trust is, often, used in a documentary credit transaction in which the issuing bank releases 
back the shipped goods or documents of title thereto to the customer, under a trust receipt, for the 
purpose of sale.  
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Astbury. J defined letters of trust in re David Allester Ltd123to mean 
“letters of trust are mere records of trust authorities given by the bank and 
accepted by the company stating the terms on which the pledgors were 
authorized to realize the goods on the pledgee’s behalf”.   
It follows that the mere releasing of goods or documents of title thereto to 
the customer does not destroy the pledge and the customer is merely an 
agent or a trustee.  
    It will be recalled that a letter of trust does not create any security 
interest but merely maintains an existing pledge.  In other words, the 
bank’s pledge and its rights as a pledgee do not arise under letter of trust 
at all but under the original pledge which would not be destroyed so long 
as a pledge is complete and valid. Hence, it is essential for the goods to 
be validly pledged to the bank before they are released back to the 
customer under trust receipt. Otherwise, such letter is registrable as a 
charge on book debts if it is given by the company or as a declaration of 
trust under the English Bills of Sale Acts 1882 if it is given by an 
individual. This is discussed in, re David Allester Ltd124. In that case,       
a limited company pledged bills of lading with the bank to secure an 
overdraft. When it was time to sell the goods the company obtained the 
bills of lading from the bank for realization under a letter of trust whereby 
the customer undertook to hold the goods and the proceeds of their sale as 
the bank’s trustee. The court held that as the letter of trust merely 
recorded the terms on which the company was authorized to realize the 
goods on the bank’s behalf and did not really create any charge at all it 
did not require registration as a bill of sale because it does not fall within 
the definition of bills of sale and is considered as a document used in the 
ordinary course of business which is excepted from the definition. 
                                                 
123 [1922] 2 Ch, 211   
124 Ibid   
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Furthermore, a letter of trust was in no sense a charge on the company’s 
book debts.  
    As stated earlier, a letter of trust is a well established mercantile 
practice and its effectiveness depends on the customer integrity. 
However, a letter of trust has a number of legal and practical problems 
which will be mentioned in the following paragraph: 
    The first problem with which the bank is faced is where a dishonest 
customer to whom the goods or the documents relating to goods are 
released pledges the same goods or documents relating thereto to another 
bank for new advances. A second pledgee thereby obtains a priority over 
the first pledgee (the bank) if it takes for value, in good faith and without 
notice of prior pledge125. This is established in the English Factors Acts 
1889, section 2 (1): (where a mercantile agent is, with the consent of the 
owner, in possession of goods or of the documents of title to goods, any 
sale, pledge or other disposition of the goods, made by him when acting 
in the ordinary course of business of mercantile agent, shall, subject to the 
provisions of this Act, be as valid as if he were expressly authorized by 
the owner of the goods to make the same; provided that the person taking 
under the disposition acts in good faith and has not at the time of the 
disposition notice that the person making the disposition has not authority 
to make the same).  
It is obvious that English legislation protects a person dealing in good 
faith with those agents. 
 In Lloyds Bank Ltd v. Bank of America National Trust and Savings 
Association126  
(The plaintiffs, Lloyds Bank, advanced money to a company named 
Strauss & Co., S. & Co., and received by way of security documents 
                                                 
125 Lingard, op. cit., p 295.  
126 [1938] 2 K.B,147  
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relating to merchandise on the terms set out in a letter of hypothecation 
and two agreements which conferred on the plaintiffs an immediate right 
of sale. The plaintiffs surrendered the documents to S. & Co. to enable 
them to sell the merchandise on S. & Co. signing trust receipts 
constituting themselves trustees for the plaintiff. S. & Co., unknown to 
the plaintiffs, pledged the documents with defendants who acted in good 
faith and without knowing that the transaction was not in order. S. & Co. 
having gone into liquidation the plaintiffs sued the defendants for the 
return of documents or damages for their detention or conversion. The 
court held that the plaintiffs were ’owner’ of the goods represented by the 
documents within section 2 (1) of the Factors Act 1889, being the persons 
who could authorize a sale of the goods, and that S. & Co. were 
mercantile agents within the sub-section so that the pledge of the 
documents by S. & Co. to the defendants in the ordinary course of 
business was valid.)   
    To avoid such a problem, the customer should undertake, under the 
trust receipt, to pay the proceeds of all sales to the bank and gives it, on   
a request, an authority to receive from the buyer the purchase moneys for 
the goods. In addition, an inquiry should be made by the bank if the 
proceeds of sale are not presently forthcoming. 
    On the other hand, where goods are released for the purpose of storage 
the bank should direct its customer to warehouse the goods in the name of 
the bank and to deliver to it the warehouse receipt within reasonable time. 
Furthermore, the bank should accept the system of trust receipt to be used 
only with customers of undoubted integrity. In this way, an attempt to 
create a new pledge or such like disposition will be abortive.  
    The second problem faced by the bank is where the customer to whom 
the goods are released is adjudicated bankrupt before he has disposed of 
the goods. Because the customer might be considered "a reputed owner", 
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a receiver or a trustee, thereby, shall have the right to seize goods for 
distribution among the bankrupt's creditors. 
    In English law, the doctrine of reputed ownership has no effect against 
the property held by the bankrupt on trust for some other person. This is 
illustrated by the Bankruptcy Act 1914127, section 38 (1) which expressly 
exempts from the seizure property held by the bankrupt on trust for some 
other person. Therefore, it can be safely concluded that a trust receipt 
furnishes an effective security because the bank takes priority against the 
bankrupt’s creditors. 
    In Sudan, namely, the Bankruptcy Act 1929 does not expressly exempt 
from the seizure property held by the bankrupt on trust for some other 
person 128. Subsequently, a receiver or a trustee may seize the goods or 
documents of title to goods for distribution among the bankrupt’s 
creditors if such goods are in possession, order or disposition of the 
bankrupt in connection with his trade or business and by the consent of 
the owner, under such circumstances that a bankrupt is a reputed owner 
of that property129. Therefore, it can be safely concluded that a trust 
receipt may not furnish effective security particularly, if the customer is 
considered a reputed owner of the pledged goods, so that the documents 
and goods would have been deemed to form part of his estate for 
bankruptcy purposes.    
 
 
                                                 
127 The Bankruptcy Act 1914 is replaced by the English Insolvency Act 1986 which has, of course, 
abolished the doctrine of reputed ownership.  
128 The doctrine of reputed ownership, whereby the receiver or trustee may seize goods for distribution 
among the bankrupt’s creditors to which the bankrupt never had a title, where such goods were, at the 
time to which the adjudication relates back, in the possession, order or disposition of the bankrupt, in 
connection with his trade or business and by the consent of the true owner, under such circumstances 
that the bankrupt was the reputed owner of the goods. See, David Perrot, Bankruptcy Comments and 
Comparison, [1965] SLJR, 515 at p 529  
129 The Bankruptcy Act 1929, s 23 (2)  
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In Mohammed El Sayed El Barbari v. Heirs of Yassin Ali 130 (where the 
court held that an agreement enabling one creditor to seize a chattel 
remaining in the debtor’s possession must have the effect of prejudicing 
the rights of other creditors who have been reasonably misled to believe 
that the debtor’s possession was evidence of absolute ownership. 
Therefore, such agreement cannot have priority against creditors having 
no notice of it).  
 (ii) Warehouse receipts 
    A warehouse receipt is a document used where goods are not actually 
in the possession of the customer but in the hands of a warehouseman. It 
constitutes a mere acknowledgment issued by a warehouseman in which 
he states that he holds the goods on the bank's behalf131. The customer 
often gives with a warehouse receipt a delivery order directing the 
warehouseman to hold goods stored in the name of the bank. 
     A warehouse receipt may be either ‘negotiable’ i.e. transferable or 
‘non-negotiable’. If it is negotiable it can be transferred by delivery and 
endorsement so that the original depositor and the holder in due course 
(perhaps the bank) can claim the goods from the warehouse132.  
    In the American Uniform Commercial Code, section 7-104 (1) 
provides, ''A warehouse receipt, bill of lading or other document of title is 
negotiable''.  
    On the other hand, if it is not negotiable and does not constitute            
a document of title the bank will face serious problems upon the 
customer’s default and will never obtain complete and valid pledge for 
the following reasons;  
                                                 
130 Vol. 1 SLR, 473   
131 A warehouse receipt, by virtue of the (UCC), s 1-201 (42) means a receipt issued by a person 
engaged in the business of storing goods for him.   
132 A negotiable receipt is a receipt in which it is stated that the goods therein specified will be 
delivered to bearer or to the order of a named person. On the other hand, a non-negotiable receipt 
means a receipt in which it is stated that the goods therein specified will be delivered to the holder 
thereof and must specifically be marked as non-negotiable.     
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In the first place, as far as a warehouse receipt does not constitute a 
document of title, a pledge of warehouse receipt shall not be deemed to 
be a pledge of goods themselves. Accordingly, a warehouse receipt 
confers no constructive possession of goods and the bank will have no 
complete and valid pledge. Secondly, a warehouseman holds the goods as 
the agent of the owner (the customer here), therefore, a dishonest owner 
has ample opportunities to deal with those goods fraudulently either by 
selling the same goods to an innocent third party or by creating a new 
pledge to another bank for new advances without giving notice of a 
pledge to the warehouseman or even to the first pledgee (the bank). 
Therefore, the bank faces a serious risk because the second pledgee gets a 
priority if the latter takes goods for value, in good faith and without 
notice of a prior pledge133. To safeguard the bank's position, it is 
advisable to ensure that a warehouseman will not deliver the goods to any 
person, even to the customer, without the bank's approval. This takes 
place if, and only if, the bank obtains an attornment from a 
warehouseman whereby the latter is required to obtain an official consent 
from the bank before any withdrawal of goods pledged134. In this way, an 
attempt to create a pledge ranking in priority will be abortive and the 
goods, by manner described, will be within the constructive possession of 
the bank. 
    The other risk of security of a warehouse receipt is where the pledged 
goods are subject to the warehouseman's lien for the storage charges. It is 
advisable for the bank to include conditions rendering the customer liable 
for storage charges and such like expenses135.  
                                                 
133 The English Factors Acts 1889, s 2 (1)  
134 Hooley-Ellinger-Lomnicka,Ellinger's Modern Banking Law, 4th ed, p801  
135 The bank should limit, as soon as possible, the lien for unpaid charges to those in respect of goods 
pledged. Otherwise, the goods may be held until charges relating to other goods warehoused by the 
customer in the same store have been satisfied.   
50 
 
    The American Uniform Commercial Code (UCC) defines the 
warehouseman's statutory lien in section 7-209 (1) which states:  
(A warehouseman has a lien against the bailor on the goods covered by a 
warehouse receipt or on the proceeds thereof in his possession for charges 
for storage or for transportation (including demurrage and terminal 
charges), insurance, labor, or charges present or future in relation to the 
goods, and for expenses necessary for preservation of the goods or 
reasonably incurred in their sale pursuant to law. If the person on whose 
account the goods are held is liable for like charges or expenses in 
relation to the other goods whenever deposited and it is stated in the 
receipt that a lien is claimed for charges expenses in relation to the other 
goods, the warehouse–man also has a lien against him for such charges 
and expenses whether or not the other goods have been delivered by the 
warehouseman…)  
    In addition, a warehouseman has a right to sell the goods stored by 
virtue of section 7-210 of the (UCC) to satisfy its debt after notifying all 
persons known to claim an interest in the goods.  
    Furthermore, where the customer deposits a warehouse receipt as 
security on which the first holder's endorsement is forged136 the bank 
shall have no valid pledge even if an attornment based on forged 
documents is obtained137. 
    In English legislation, there is no authority except the Factors Act 1889 
which considers a warehouse receipt a document of title. Therefore, the 
mere deposit of a warehouse receipt with the bank as security confers no 
constructive possession138. British banks, accordingly, are used to 
perfecting the security of warehouse receipts by obtaining an attornment 
                                                 
136 This takes place if warehouse receipts are negotiable i.e. transferable. 
137 However, many countries used an electronic warehouse receipt, which reduces the chance of 
forgery.  
138 J.Milnes Holden, Securities for Banker’s Advances, 7th ed, p302  
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from a warehouseman by which he ceases to hold the goods for the 
customer and acts in accordance with instructions of the bank and not of 
the customer139. In this way, a warehouseman makes no withdrawal of 
goods pledged without the bank's assent. 
    However, a warehouse receipt constitutes a document of title, as stated 
above,  for the purposes of the English Factors Acts 1889 the expression   
"document of title" includes: (any bill of lading, dock warrant, ware 
housekeeper's certificate and warrant or order for the delivery of goods, 
and any other document used in the ordinary course of business as proof 
of the possession or control of goods, or authorizing or purporting to 
authorize, either by endorsement or by delivery, the possessor of the 
document to transfer or receiver goods thereby represented).  
    It follows that a pledge by handing over a warehouse receipt shall be 
deemed to be a pledge of the goods themselves even without an 
attornment.  
     Similarly, in the American Uniform Commercial Code a warehouse 
receipt constitutes a document of title in accordance with section 1-201 
(16) documents of title include: (bills of lading, dock warrant, dock 
receipt, warehouse receipt or order for the delivery of goods and also any 
other document which in the regular course of business or financing is 
treated as adequately evidencing that the person in possession of it is 
entitled to receive, hold and dispose of the document and the goods it 
covers to be a document of title, a document must purport to be issued by 
or addressed to a bailee and purport to cover goods in the bailee's 
possession which are either identified or are fungible portions of an 
identified mass).  
    Accordingly, American banks will not confront problems if advances 
are released against the security of warehouse receipts because the 
                                                 
139 Roy Goode, Legal Problems of Credit and Security, 3rd ed, p 38 
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transfer of such documents suffices to transfer the possession and the 
property in the goods. 
    In India, financing against warehouse receipt is still not a very popular 
method. However, the Working Group140 found some solutions against 
the difficulties faced by banks where warehouse receipts are offered as 
security, namely141; 
(a) Warehouse receipts to be made transferable through endorsement 
under the Sale of Goods Act. This will enhance the warehouse holders to 
take delivery of the underlying goods on the same terms and conditions as 
would have been to the person who had originally deposited the goods. 
 (b) Making warehouse receipts fully negotiable instrument under the 
Negotiable Instrument Act 1881 will lend confidence to the banks to 
release advances without concern.   
      In Sudan, the legal position relative to a warehouse receipt being a 
document of title remains uncertain because there is no authority that 
illuminates the legal position on this point. However, the Central Bank of 
Sudan directs banks, by its circulars142, to make an advance against 
security of warehouse receipts if goods are in a separate warehouse. In 
addition, such warehouse receipts, by virtue of the directions of the 
Central Bank of Sudan, must be non transferable143. 
    As stated, where the goods are in the hands of a warehouseman the 
delivery of possession will only take place if a warehouseman agrees to 
hold the goods for the bank. Therefore, Sudanese banks should keep in 
mind that a mere deposit of warehouse receipt with a delivery order in 
                                                 
140 The Group had members from the Reserve Bank of India, Indian Banks’ Association and select 
banks active in agricultural lending such as State Bank of India.  Such Group is constituted with a view 
to examine the role of banks in providing loans against warehouse receipts.   
141 Report of the Working Group on Warehouse Receipts &Commodity Futures–Department of 
Banking of Operations and Development Reserve Bank of India Mumbai 2005, p 42  
142 The Circular No (11/2000). However, the said Circular does not mention that the security of 
warehouse receipts should be perfected by an attornment whereby the pledged goods are hold for the 
bank. 
143 Ibid   
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which the customer directs the warehouseman to hold the goods in the 
bank's name, is insufficient to guarantee priority unless an attornment is 
given to the bank. Otherwise, the bank will be at the risk of losing its 
security. This is illustrated by Iskander Michael v. Yunis Ahmed & Abdel 
Monim & Co.144  
In that case, the court stated that “It is a rule of law that when goods are 
in the hands of a third party the actual delivery takes place when the 
seller, the buyer and the third party agree that the latter shall cease to hold 
goods for the seller and shall hold them for the buyer. Thus when goods 
are in the hands of a warehouseman an order directing him to deliver the 
goods to the buyer or hold subject to his control effects a change of 
possession if the warehouseman consents to act in accordance with the 
order145”. 
    Therefore, the better practice to follow is to obtain a warehouse receipt 
with an attornment from a warehouseman. Otherwise, the bank is at risk 
because there is no basis for imposing obligations on the warehouseman 
to hold the goods for the bank146.  
        It may, therefore, be concluded that the creation of the security 
against warehouse receipt, as it was shown, is fraught with practical and 
legal problems. The major problem faced in practice is the lack of an 
appropriate legal and regulatory environment to support and regulate 
warehouse receipts. Therefore, banks will be hesitant to make an advance 
against the security of warehouse receipts.  
However, in order for a warehouse receipt to be effective security the 
legal system in Sudan should, as in the case of the said legal systems, 
namely, the American Uniform Commercial Code (UCC) and the Factors 
                                                 
144 Vol. 2 SLR 254 at p248.  
145 The manner of the transfer of possession in a pledge is the same in a contract of sale if goods are not 
in the actual possession of the owner (the customer here) but in the hands of a warehouseman.  
146 Douglas G.Baired, Theodore Eisenberg, Thomson H. Jackson, Commercial and Debtor, Creditor 
Law- Selected Statutes, 2003Ed, p 602.   
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Act 1889, support and regulate such document and renders it freely 
transferable by delivery and endorsement. Accordingly, the holder of        
a warehouse receipt (the bank) has a claim against the warehouseman as 
well as the borrower (the indebted customer) in the event of non existence 
or unauthorized release of the goods. In addition, a warehouse receipt 
should be functionally equivalent to stored goods i.e. a document of title. 
Accordingly, the bank has a right to receive the warehoused goods on 
liquidation or in the default of the warehouseman.  
    Until the solution mentioned above or other appropriate solution is 
found, the best advice that can be given to banks is to decline to take 
warehouse receipts as security even though the Central Bank of Sudan 
directs banks, by its circulars147, to do so, because of the lack of legal 
environment to regulate such documents.  
3.  Realization of Possessory Securities 
    The bank’s right in a pledge is to dispose of the goods in a public sale 
if the customer fails to comply with the provisions of the credit 
transaction. Besides, the Sale of Property Mortgaged to Banks Act 1993 
lays down procedures of the sale of movable property and provides for its 
attachment and immediate sale, after warning the customer for the period 
of one month to pay148, by public auction by the bank. Where the 
possession of the goods is joint between the bank and the customer, the 
bank after the said period of warning may enter the place in which the 
goods may be found and possess them in full149. In addition, the bank has 
the right to sell the goods by public auction on condition that the basic 
price of goods pledged shall be an amount not less than the amount 
                                                 
147 The Circular No (11/2000) 
148 The Sale of Property Mortgaged to Banks Act 1993, s 5 (1). However, the length of notice should 
depend on the circumstances, particularly, if the goods pledged are perishable.  
149 The Sale of Property Mortgaged to Banks Act 1993, s 7 (1) (b).  
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mortgaged thereon or the real value150. If the proceeds of the sale are not 
sufficient to discharge the debt, the bank can prove for the deficiency but 
it ranks in this respect as an unsecured creditor. However, the bank can 
institute a civil suit against the customer151. But the said claim is 
unavailable if the goods are destroyed or perished by the pledgee (the 
bank)152.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
150 Ibid, s 7 (2) (a)  
151 Ibid, s 7 (2) (d)  
152 The Civil Transactions Act 1984, s 779 (7)   
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Choses in action as security 
 
    Choses in action are personal property rights that can only be claimed 
or enforced by court action and not by taking physical possession, as in 
the case of choses in possession. Choses in action involve, without 
limitation, bank balances, book debts, bonds, company stocks and shares, 
copyrights, patents and debentures issued by government or public 
authorities153. 
    This chapter, however, deals exclusively with the company stocks, 
shares and bank balances in accordance with the Directions of the Central 
Bank of Sudan154. Besides, it exposes the legal and practical problems 
that might arise if the said choses in action are offered as security for 
advances.  
    It will be recalled that banks in Sudan, before Khartoum Stocks 
Exchange was established, used to decline to take stocks or shares as 
security because it is not easy to find the true value of these shares. It is, 
therefore, difficult for banks to determine the amount of advances to be 
made against the security of these shares. In addition, there is a difficulty 
in finding purchasers if banks decide to realize them upon the customer's 
default.  
However, after establishing the said market the Central Bank of Sudan 
directs banks by its Circulars to take them as security because such stock 
exchange makes their realization very simple155. 
    Security over stocks and shares is easy to take, their true value can be 
obtained without difficulty156, and the bank faces no problems as to the 
                                                 
153 Such as Sudatel shares, Shahama, Government Bonds and any other realizable property. 
154 The Circular No (2001/1) 
155 In accordance with the Banking Business (Organization) Act, 2003, s 25 (1) banks are authorized to 
take shares to secure transactions. 
156 For valuing quoted shares and stocks reference should be made to the Stock Exchange Official List. 
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realization because the Stocks Exchange provides a ready market. Unlike 
the security over lands in which the enforcement is utterly complicated 
and the bank takes a long time to find a purchaser with a proper price157. 
Therefore, it can be safely concluded that security over choses in action is 
some times better than lands. 
1. Stocks and Shares as Security 
    As shown, company stocks and shares provide adequate and effective 
securities from the bank's standpoint. However, a number of problems 
might arise if advances are made against the security of these stocks and 
shares. The viability of security over company shares depends on the 
types of shares themselves. In other words, where the customer offers 
shares in private companies as security the bank will face acute problems 
because shares in private companies are not quoted on the stocks 
exchange. Accordingly, the bank will be unable to find out their true 
value and consequently it will be difficult to determine the amount of 
advance to be made against the security of these shares. Moreover, there 
is difficulty in finding purchasers upon the customer’s default, hence, the 
bank has no option but to offer these shares to the existing members who 
can often dictate their own price which is not good for the banks. In 
addition, the articles of private companies often contain restrictions on 
transfer of its shares158. In spite of these, if shares in private companies 
are taken as security despite restrictions, the bank will have to seek the 
alteration of the articles of association by introducing a clause in the 
following form159, 
 “Notwithstanding any thing contained in these articles, the directors shall 
not decline to register any transfer of shares nor may they suspend 
                                                 
157 The real assessment of lands is difficult but is also vital for the purpose of security because the 
amount of an advance shall not exceed 75% of the real value of securities.   
158 In accordance with the Companies Act 1925, s 2 'Private Company' means a company which by its 
articles restricts the right to transfer its shares. 
159 Lingard, Bank Security Documents, 3rd  ed, p276 
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registration thereof where such transfer is executed by bank  to whom 
such shares have been charged by way of security, or by any nominee of 
such a bank pursuant to the power of sale under such security and a 
certificate by any official of such  bank that the shares were so charged 
and the transfer was so executed shall be conclusive evidence of such 
facts”. 
It follows that the security over shares in private companies provides 
inadequate and unsuitable security for repayment of the advance.  
    However, where shares in public companies are offered, the bank can 
easily find its true value160 and it will be easy to determine the amount of 
an advance to be made against the security of these shares. Besides, they 
are readily saleable, and therefore, the banks can take them without worry 
about their realization161. 
    On the other hand, where the customer offers bearer certificates as 
security, the bank faces no risks as to the customer’s title because these 
certificates are negotiable162 i.e. the bank becomes the legal owner when 
these certificates are delivered to it163. Thus, the security over such 
certificates might be in the form of pledge rather than mortgage164. Unlike 
the registered shares in which the title is transferred by a proper transfer 
followed by registration, where the security may be in the form of 
mortgage. However, bearer shares would be a very risky form of security 
as any person who took the bearer security for value without notice of the 
interest therein and in good faith would take free of it as a holder in due 
course. 
                                                 
160 The Khartoum Stocks Exchange Act 1994, s 45 (7) (a) obliges public companies to make its shares 
quoted.  
161 Khartoum Stocks Exchange provides a ready market for its realization. 
162 The Companies Act 1925, s 40  
163 Bearer securities do not require registration to perfect the transferee’s title.   
164 Paull Davies, Gower and Davies' Principles of Modern Company Law, 7th ed, p 640 
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As stated above, the security over registered shares is the subject of 
mortgage which may be legal or equitable. In other words, the customer 
shareholder who offers the security of registered shares should make an 
instruction to the company and execute the ‘transfer form’ to register the 
shares in the name of the bank165. Otherwise, the bank by taking 
registered shares comprised in certificates without converting those 
shares into its name will not obtain the company's recognition because 
the company only recognizes the registered shareholder as the owner. 
Besides, the obligation of the company against the security of shares is 
governed by its memorandum and articles of association which often 
involve restrictions on the transfer of its shares.  However, the prudent 
practice that should be taken is to require the customer in addition to 
handing over a transfer form executed in blank, to execute a document 
called “a memorandum of charge” whereby the customer charges to the 
bank the shares and all entitlements arising therefrom for the payment of 
the indebtedness. Therefore, the bank is entitled, by virtue of such 
arrangement, to have the shares transferred and registered in the name of 
the bank or its nominee company as a legal owner thereof upon the 
customer’s default. It follows that the bank can apply if it is so provides 
any dividends and/or other payments which may be received or 
receivable by the bank in respect of the shares as though they were 
proceeds of sale notwithstanding that the power of sale may not have 
arisen. However, the bald fact is that the security created by the execution 
of a memorandum of charge is merely an equitable security and the bank 
is entitled to an equitable interest until these shares are duly transferred 
and registered in the name of the bank by virtue of such memorandum.  
                                                 
165 This is in accordance with the Companies Act 1925, s 30 and the First Schedule of the same Act, 
Table A section 18 
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    On the other hand, where the bank takes a forged transfer and 
certificate as security from a fraudulent customer and tenders them for 
registration, the bank will face a serious problem even if it acts in good 
faith. This is discussed in Sheffield Corporation v. Barclay and Others166 
(Timbrell and Honnny Will were joint owners of certain corporation of 
Sheffield stock. Timbrell applied an advance to the defendant banker and 
offered this stock as security. By forging Honnny Will's name on the 
transfer, he executed a transfer in favour of the bank in order to obtain an 
advance sought. The bank forwarded the transfer to the registrar of the 
corporation, and then it was duly registered as owner. Upon repayment of 
the advance, the stock was transferred to two third parties and they were 
in due course registered as the new owners of the stock. Upon Timbrell's 
death, the fraud was discovered and Honnny Will brought an action 
against corporation for rectification of their register and the corporation 
brought an action against the bank claiming an indemnity in respect of the 
loss. The House of Lords held that, the bank must indemnify the 
corporation, because the bank, by sending the forged transfer for 
registration, impliedly contemplated that it was genuine). 
    To avoid this, the bank should make an inquiry respecting the validity 
of the customer’s title and should ensure that its customer has good, free 
and unencumbered title to the relevant shares because any forgery on the 
transfer does not confer legal title167. Besides, the registration does not 
guarantee priority if the true legal owner brings an action for rectification 
of the register168. In addition, it is worthwhile to investigate, before 
making an advance against registered shares, whether or not these 
relevant shares are fully paid shares because if it is partly paid the bank 
will be under an obligation to meet calls as long as it has registered these 
                                                 
166 Lord. Chorley & P.E Smart, Leading Cases in The Law of Banking, 4th ed, p 285. 
167 The bank warrants the validity of document it submits to the company for registration.  
168 The Companies Act 1925, s 34 (1) 
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shares into its name as a registered shareholder169. Therefore, the bank 
needs to be vigilant against such risk170. The position would be different 
if these shares are fully paid in which the bank confronts no problems.  
    As stated earlier, a mortgage of registered shares may be legal or 
equitable. If it is legal, the bank has full control over the security and is 
entitled to all rights such as bonus shares, dividends and votes. However, 
if it is equitable, the bank is not entitled to the said rights but only 
equitable interests.  
    However, where the bank takes an equitable mortgage over shares, it is 
not enough to hold the share certificates with blank transfer form without 
taking any further steps to perfect its position as an equitable mortgagee 
i.e. the bank at least should give a notice of deposit to the company and 
inform the company that it has an interest over shares in question and 
inquires whether the company received notice of any prior interests on 
the securities, whether the company has a lien on the relevant shares by 
virtue of its articles of association or otherwise. In other words, the said 
notice may serve a useful purpose because the company after receiving 
such notice could not claim priority in respect of moneys due later from 
the shareholder to the company over an advance made by the bank. This 
is illustrated by Bradford Banking Co. Ltd v. Henry Briggs, Son & Co. 
Ltd 171 (The articles of association of the company contained a clause that 
the company should have a first and permanent lien and charge upon 
every share for all debts due from the holders thereof. One of its 
shareholders, a Mr. Easby deposited his share certificate with the 
Bradford Banking Company as security the bank wrote to the company 
informing them of its interest in the shares. The company acknowledged 
                                                 
169 The directors often decline by virtue of the articles to accept registration of transfer of shares not 
being fully paid.   
170 The bank should introduce in the memorandum of charge a clause whereby it will never incur any 
liability in respect of any calls, installments or other payment.   
171 (1886) 12 App. Cas. 29 
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receipt but added: ‘we think it right to inform you that Mr. Easby is 
indebted to us and that under a clause in our articles of association we 
have a first and permanent lien upon all shares held by him’. 
Subsequently, Mr. Easby’s indebtedness to the company was increased. 
The main point at issue was whether the company could claim a lien on 
the shares in respect of these later advances in priority to the bank. The 
House of Lords held that, the company could not claim priority in respect 
of moneys that became due from the shareholder to the company after 
notice of the deposit with the bank). 
    Moreover, where a fraudulent customer has obtained a duplicate share 
certificate by falsely stating that he had lost the original and by making 
use of the duplicate certificate he might have sold his shares. The notice 
to the company in such case would be useful because it would probably 
bring the reply that the person named was no longer the shareholder172. 
Nevertheless, a notice of deposit or any other notice does not constitute a 
constructive notice on the third party and the company cannot enter on its 
register notice of any trust173. 
The legal position of the bank as an equitable mortgagee was illustrated 
by El Nelien Bank v.  Gamil Shashati & Others174 
The Pharmaceutical Industries Co. Ltd is a private company. The 
respondents own shares on that company, and Export-Import Co. Ltd 
owns 165 shares of that company. The Export-Import Co. Ltd went into 
liquidation and the liquidator advertised in the newspaper for the sale of 
165 shares of the Pharmaceutical Industries Co. Ltd which held by 
Export-Import Co. Ltd under the process of winding up. The respondents 
made a written offer to purchase the said shares and initiated legal 
proceedings for transfer the relevant shares into his name. The appellant 
                                                 
172 This is rarely occurring in the practice. 
173 The Companies Act 1925, s 29 & The English Companies Act 2006, s 126 
174 [1978] SLJR, 48 
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(the bank here) was joined on the ground that the shares in question were 
mortgaged to the bank to secure the amounts despite the restrictions in the 
articles of association of the company which stated that "Subject to the 
provisions of the act (sic) no person shall be recognized by the company 
as holding any share upon any trust and the company shall not be bound 
by or be compelled in any way to recognize, whether or not it shall have 
notice thereof, any equitable, contingent, future or partial interest, in any 
interest or any fractional part of a share except only as by these articles 
otherwise provided, or under an order of a court of competent 
jurisdiction, any other rights in respect of any share except an absolute 
right to the entirely thereof in the registered holder". 
The court held that:- 
(a) if the memorandum and articles of association provide that the 
company shall not be bound by a transfer of shares or part 
thereof and that company shall only recognize as the owner the 
registered shareholder who is registered as such in it is register, 
then the company shall not be bound by any mortgage of shares 
even if approved by its directors.  
(b) If a mortgage of shares was made without the mortgagee-
creditor converting the shares to his name, and instead he 
retained the share’s certificate and the blank transfer form, the 
mortgage thereby created is not a legal but an equitable 
mortgage which entails an equitable interest. 
(c) If an equitable mortgage is created, the mortgagee-creditor must 
obtain a stop notice and serve it on the company in order to 
secure priority against any person to whom the shares may 
subsequently be transferred in one way or other.   
(d) If equitably mortgaged shares were transferred to a bona fide 
purchaser for value either the mortgagee creditor of the 
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company shall suffer the loss according to the facts of each 
case.     
    It will be recalled that in the case of a competition between the bank to 
which stocks or shares are mortgaged and the other competing claims, the 
priority is based on the general principles applicable to mortgages. 
Notwithstanding those shares are choses in action in which priorities are 
determined on the basis of the rule in Dearle v. Hall175 (the priorities of 
competing assignments of choses in action are determined by serving the 
first notice on a debtor .i.e. the assignee who is the first to give notice of 
the assignment to the debtor takes precedence). 
Accordingly, it is not enough for priority purposes simply to serve on the 
company a notice stating that the bank has an interest in the relevant 
shares. Otherwise, the bank will be at the risk of losing its priority 
because such notice has no effect in the company's register176.  
Realization of Stocks and Shares 
As stated earlier, the banks, before Khartoum Stocks Exchange was 
established, used to decline to finance projects against the security of 
stocks or shares because of the difficulty in finding purchasers if it is time 
to realize them. But the position after establishing the said market 
becomes quite different because the latter provides a ready market for 
realization. Besides, the Sale of Property Mortgaged to Banks Act 1993 
provides very simple and swift procedures for realization. In other words, 
section 7 of the same Act lays down procedures of sale of movable 
property (stocks and shares here) and enables the bank to sell stocks and 
shares in question after warning the customer (mortgagor) in writing for 
the period of one month to pay. The basic price of the mortgaged stocks 
                                                 
175 Hooley-Ellinger-Lomnicka,Ellingers' Modern Banking Law, 4th ed, p 820 
176 The Companies Act 1925, s 29 & The English Companies Act 2006, s 126 
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and shares shall be an amount not less than the amount mortgaged 
thereon or the real value whichever is greater177. If the proceeds of sale 
are not sufficient to pay the amount of an advance, the bank may sue the 
indebted customer for the unpaid balance of the amount by way of 
instituting a civil suit.178 
In conclusion, banks need to be vigilant, before releasing advances, 
against the security of stocks and shares. The officer who is responsible 
for perfecting securities should make investigations respecting securities 
offered by ensuring that the market value of these stocks and shares in 
question exceeds the amount of an advance to allow for fluctuation in 
prices179. In addition, the mortgage made over stocks and shares should 
be registered in the stocks exchange register180. 
 
2. Bank Balances as Security 
    A bank balance constitutes a debt owed to the customer by the bank 
which can accordingly be subject of set off against any debts due to the 
bank from the customer.  
    Where the customer offers a bank balance to be used as cash cover to 
secure the repayment of the advance, the efficacy of such security 
depends on the terms conferring the right of set off on the bank. In other 
words, where the bank makes an advance against the security of bank 
balances the perfect practice to take is to reserve its right of set off by 
creating a special agreement which known as “letter of set off” or by 
incorporating specific clauses in the underlying financial agreement i.e. 
                                                 
177 This is why the value of property mortgaged should exceed the amount of an advance sought.  
178 The Sale of Property Mortgaged to Banks Act 1993, s 7 (2) (d) 
179 The debt due under a long-term transaction might be less attractive than a debt due within a short 
term.  
180 Khartoum Stocks Exchange Act 1994, s 63 (1) (a) & s 63 (2) 
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bank security documents should include the following provision which 
expressly gives the bank a contractual right of set off;  
''The customer agrees that the bank may at any time without notice after 
an event of default or in making demand notwithstanding any settlement 
of account or other matter whatsoever, set off  or transfer any  sum 
standing of any existing accounts in or towards satisfaction of any 
obligations or liabilities of the customer to the bank whether, such 
liabilities be present future actual contingent primary collateral several or 
joint. Where such combination set-off or transfer requires the conversion 
of one currency into another, such conversion shall be calculated at the 
then prevailing spot rate of exchange of the bank (as conclusively 
determined by the bank) for purchasing the currency for which the 
company is liable with the existing currency''181. 
        However, the creation of a security over a bank balance is fraught 
with practical problems which will be discussed in the following 
paragraph, 
Firstly: the customer may deplete a bank balance standing in the deposit 
account by making withdrawals. To avoid this, the bank should suspend 
the customer's right to make withdrawals by including provisions which 
preclude the depletion of that balance. Otherwise, the bank will face a 
serious risk upon the customer's default because of reducing the deposit 
amounts to a level below the amounts advanced under the credit facility 
which is not good for the bank. 
It is worthwhile to state that where an advance is released against the 
security of investment deposits attached by banks, the amount of             
                                                 
181 Lingard, op. cit., p 350 
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an advance might be less or equivalent to the amount standing in those 
deposits unlike other types of securities182.  
Secondly: a conflict may arise between the bank to effect its rights under 
contractual set off and the right of a third party (perhaps an assignee of a 
bank balance) if the customer assigns or transfers the balance which it is 
appropriated to secure the repayment of the credit facility to the third 
part. To overcome this, the bank should prohibit the customer from 
assigning or granting any right in respect of the balance to any third party 
by introducing non-assignment clauses in the underlying financial 
agreement. 
Thirdly: whether the contractual set off on bank balances amounts to a 
registerable charge. The answer would be in the negative because a bank 
balance is considered bank's money and the bank being a mere debtor to 
the customer, therefore, its conceptually impossible for the bank to have a 
charge over funds that are its property and be a chargee of a debt where it 
is a debtor183. Besides, a bank balance which constitutes a debt is a chose 
in action i.e. it is the right to sue the debtor, accordingly, the bank cannot 
sue itself who is a debtor184. 
    If, however, the contention that contractual set off on bank balances 
amounts to a registerable charge the failure to perfect it by registration, if 
it is created by the company, would render that charge void at least 
against the liquidator and any creditor.  
    The position of contractual set off in the English Law gives no rise to a 
registerable charge. Recently, in the Bank of Credit and Commerce S A 
(BCCI) (No 8)185 the Court of Appeal viewed that contractual set off as 
effective security despite its conclusion that it was not a charge.              
                                                 
182 The Circulars No (1/2001) stated that, the amount of an advance should not exceed 75% of the value 
of securities, except deposits attached by banks as security.  
183 Sheelagh Mc Cracken, The Banker's Remedy of Set Off, 2nd ed, p201 
184 The relationship between the bank and its customer is one of debtor and creditor. 
185 [1996] All E.R,121  
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In addition, Lord Hoffmann stated in the same case that (it was 
conceptually impossible for a bank to take a charge over an amount 
standing to the credit of its customer). His answer to the impossibility of 
realizing the security by action instead of the [chargee] having to claim 
payment from the debtor. Moreover, Sir Roy Goode pointed out that a 
bank balance is a mere chose in action due from the bank to the customer 
and the essence of an assignment is to enable the assignee to recover the 
debt. Yet the bank which would be both the debtor and the assignee after 
assignment cannot sue itself to recover the debt186 he would thus regard a 
purported charge on a credit balance as simply amounting to a contractual 
set off. 
   However, the legal position, in Sudan, as to a contractual set off being a 
registrable charge remains uncertain because there is no authority that 
illuminates the legal position on this point. The position would be 
different if a bank balance is considered a book debt because a charge on 
book debts is registerable either as a fixed or floating charge187. However, 
the balance is probably not ‘a book debt’ because the latter is defined by 
English cases to mean an amount due to the company or unincorporated 
firm in the course of its business unlike the balance which is not usually 
due to customer in the course of his business but rather as a deposit made 
by him for investment purpose. Moreover, Hoffmann J. in re Brightlife 
Ltd188 stated that (I do not think that the bank balance falls within the 
term'' book debts'' or other debts). Therefore, a bank balance will not 
qualify as a book debt because it is not a debt due to the customer in the 
                                                 
186 Ellinger, op. cit., p832 
187 Recently, the House of Lords, in National Westminster Bank Pls v. Spectrum Plus Ltd and Others, 
[2005] UKHL 41, www.publications.parliament.uk, held that a charge over book debts takes effect as a 
floating charge rather than a fixed charge, if the chargor freely draws on the account into which the 
proceeds are required to be paid.  
188 [1987] 2 W LR, 200  
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ordinary course of business but rather as a deposit made by him for 
investment purposes or otherwise.  
However, if the registrar of companies later decides that a contractual set 
off has to be completed and perfected by registration the bank should 
submit such arrangement for registration. In this way, banker's right of set 
off will be protected from being rendered void against a liquidator and 
any creditor.  
    Suffice to say at this point that the Central Bank of Sudan directs banks 
to accept balances accrued on investment deposits (foreign or local 
currency) as security for an advance189 without specifying that the 
security of bank balances would be in the form of contractual set off or a 
charge. 
The position of Contractual set off if the indebted customer 
becomes insolvent 
    Where an individual customer is adjudicated bankrupt or the company 
customer is being wound up, the bank’s right of set off is no longer 
governed by that contractual set off but by the mandatory provisions 
which cannot be excluded by an agreement i.e. the contractual set off is 
converted into a statutory or insolvency set off190.  
This right of set off is given by the English Insolvency Act 1986 in rule 
4.90 and in the leading case, Halesowen Press works and Assemblies Ltd. 
v. Westminster Bank191. In that case the House of Lords held that the 
insolvency set off is mandatory and it will not be possible to exclude it. 
Therefore, the parties could not rely upon any contractual arrangement 
which has been operated prior to the bankruptcy or liquidation.  
                                                 
189 The Circular No (2001/1) 
190 By the combined operation of section 220 of the Companies Act 1925 and section 40 of the                 
Bankruptcy Act 1929 
191 [1917] All E.R, 33 
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    In Sudan, insolvency set off is specified in section 40 of the 
Bankruptcy Act 1929 which reads as follows: 
 ''Where there have been mutual dealings between a bankrupt and a 
creditor proving or claiming to prove a debt, under this Act, an account 
shall be taken of what is due from the one party to the other in respect of 
such mutual dealings, and the sum due from the one party shall be set off 
against any sum due from the other party, and the balance of the account, 
and  no more, shall be claimed or paid on either side respectively; but a 
person shall not be entitled under this section to claim the benefit of any 
set off against the property of a debtor in any case where he had at the 
time of giving credit to the debtor, notice of an act of bankruptcy 
committed by the debtor and available against him.''   
Identical provision has been applied to the winding up of companies by 
virtue of section 220, of the Companies Act 1925 which reads as follows: 
 (In the winding up of an insolvent company the same rules shall prevail 
and be observed with regard to the respective rights of secured and 
unsecured creditors and to debts provable and to the valuation of 
annuities and future and contingent liabilities as are in force for the time 
being under the Bankruptcy Act 1929 with respect to the estates of 
persons adjudged bankrupt, and all persons who in any such case would 
be entitled to prove for and receive dividends out of the assets of the 
company may come in under the winding up, and make such claims 
against the company as they respectively are entitled to by virtue of this 
section.) 
    It follows that the liquidator has no right to withdraw that balance for 
the benefit of other creditors unless and until the bank satisfies any 
amounts due from the indebted company against that balance.  
Conditions below must be satisfied in order to apply the insolvency set 
off:  
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(a) There must have been mutual dealings between the parties i.e. the 
claim and cross claim must be between the same parties in the same right. 
Therefore, it is impossible to set off against a claim by the company in 
liquidation a cross-claim against a third party even if there is a valid 
contractual set off because on winding up any contractual set off, so far as 
not already exercised, disappears. 
(b) The mutual dealings must have preceded the liquidation. 
(c) The bank asserting the set off must not have had notice at the time the 
sum claimed by it became due192 that a petition for the winding up of the 
company was pending. The mere fact that the bank later acquires notice 
before the debt matures does not debar him from having it brought into 
account as long as the bank had no notice when the debt was contracted. 
    It may, therefore, be concluded that the creation of a security over bank 
balances under contractual set off constitutes an effective security from 
the bank's viewpoint because it provides an adequate security both during 
the solvency of the customer and in the event of its insolvency. 
 
 
 
 
 
 
 
 
 
 
 
                                                 
192 It denotes an existing debt, whether or not payable in the future.  
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The Sale of Property Mortgaged to Banks Act 1993 
 
The Civil Procedures Act 1983 regulates procedures and suits with 
respect to mortgages of an immovable property and considers these 
procedures and suits as an exclusive power of courts. However, 
practice proved that this is a long and complicated procedure which 
has resulted in the loss of banks funds in spite of the fact that these 
debts are secured by the mortgages or charges on movable or 
immovable property. For this reason, it was thought that a law should 
be passed to regulate the sale of property mortgaged to banks193.  It 
will be recalled that the Act applies to property mortgaged to public 
sector banks as well as to private sector banks. 
    The main provisions of the Sale of Property Mortgaged to Banks Act 
1993 are: 
(a) The Act shall retrospectively apply to property mortgaged to 
banks even though any of the procedures pertaining thereto 
have been commenced before the courts194. 
(b) The provisions of the Act shall prevail over other laws to the 
extent of removing any inconsistency195.  
(c) Section 5 of the Act gives the bank the power to sell the 
mortgaged property movable or immovable or any part thereof 
after one month notice if the mortgagor fails to pay his debt 
when it falls due. 
(d) Sections 6 & 7 lay down procedures of the sale of movable and 
immovable property. Section 6 (1) provides that the bank shall 
have the right to sell the mortgaged immovable property by 
                                                 
193 The Explanatory Memorandum of the Sale of Property Mortgaged to Banks Act 1990  
194 The Sale of Property Mortgaged to Banks Act 1993, s 4  
195 Ibid, section 3  
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public auction on condition that the basic price shall be an 
amount not less than the amount mortgaged or the actual value 
of the property whichever is greater. The same section provides 
also for the steps to be taken in the public auction and the right 
of the bank to sue for the balance if the proceed of sale is not 
sufficient to pay the amount mortgaged by way of instituting a 
civil suit196. 
(e)  Section 7 lays down procedures of the sale of movable property 
and provides for its attachment and immediate sale by public 
auction by the bank on condition that the basic price shall be an 
amount not less than the amount mortgaged or the actual value 
of the property whichever is greater. Section 7 (2) (c) provides 
also for the application of the proceeds. Section 7 (3) gives the 
bank the right of administrative attachment of movable property 
wherever it is found for the purpose of its sale. 
However, the bank statutory right to sell the mortgaged property to 
satisfy its debts, under the Sale of Property Mortgaged to Banks Act, is 
fettered so long as the company is under liquidation. This is discussed by 
the Supreme Court in Tadamon Islamic Bank v. Mohamed Ali Abd Allah 
& Ghater Tahseen Co. and Partners Ltd, Liquidator 197. 
The legal Adviser of the bank argued that the bank has a right to sell the 
security to satisfy its debt from the proceeds even if the company is under 
liquidation according to the Sale of Property Mortgaged to Banks Act 
1993 which stipulates that the provisions of the Act shall prevail over the 
provisions of any other law in case of inconsistency between them. He 
concluded by saying that the law applicable is the Sale of Property 
                                                 
196 The problem of deficiency of proceeds of sale will never occur if the margins specified by the 
Central Bank of Sudan, between the amount of an advance and the real value of security, are observed 
before releasing an advance i.e. the amount of an advance should not exceed 75% of the real value of 
security. see the second step, p 3 
197 [2006] SLJR, 143  
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Mortgaged to Banks Act and not the Companies Act 1925. The Court 
held that:  
(i) Where the debtor’s property is in the hands of the liquidator, the 
mortgagee bank cannot attach or act as against the debtor. (ii) That the 
bank has a preferential debt does not entail that bank’s power extends to 
interfere in the liquidation proceedings. Besides, the Sale of Property 
Mortgaged to Banks Act is a special legislation. Therefore, it should be 
interpreted within the limits intended by the legislature.  
    It will be recalled that the Court gave the above judgment pursuant to 
section 218 (2) of the Companies Act 1925 which reads as follows: (In 
the case of a winding up by or subject to the supervision of the court, 
every disposition of the property (including actionable claims) of the 
company and every transfer of shares, or alteration in the status of its 
members, made after the commencement of the winding up shall, unless 
the court otherwise orders, be void). And section 223 of the same Act, 
which states: (Where the company is being wound up by or subject to the 
supervision of the court, any attachment, distress or execution put in 
force without leave of the court against the estate or effects of the 
company after the commencement of the winding up shall be void).  
It follows that all assets of the company under liquidation will be seized 
and sold by the liquidator198 who will use his best endeavors to obtain 
proper prices to satisfy all indebtedness rather than the bank which is 
concerned only with the amounts that it advanced. Besides, the Sale of 
Property Mortgaged to Banks Act does not expressly stipulate that the 
bank's power to sell the property charged to it extends to interfere in the 
liquidation proceedings. Therefore, the bank has no standing, even if it is 
a secured creditor, to exercise such right in the course of winding up.  
                                                 
198 The Companies Act 1925, s 170 (c)  
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    On the other hand, the power of the courts to settle disputes does not 
extend to settle disputes between the bank and the indebted customer by 
virtue of the Sale of Property Mortgaged to Banks Act 1993. However, 
the said Act determines certain ways for the settlement of disputes i.e. the 
debtor customer may request in writing reference of the dispute to 
arbitration and then the bank shall forthwith cease the procedure of 
sale199. This is discussed in, Hamid Nasser Basher v.  Tdamon Islamic 
Bank200 
It was established that the legislature has excluded initially the power of 
the courts to settle disputes between the bank and the indebted customer 
by introducing certain ways whereby disputes will be settled without the 
courts interference i.e. arbitrations201. Therefore, the courts shall not have 
the right to settle any disputes, particularly, in respect of the validity of 
the procedures of sale. 
    In spite of these, the courts shall have the right to intervene to settle 
some disputes. In particular, where the bank refuses without justifications 
to refer the dispute, at the request of the debtor, to arbitration, the court in 
such a case has a right to intervene to refer the dispute between the bank 
and the indebted customer to arbitration. This is discussed in, El Sheik 
Mohamed Ali v. Faisal Islamic Bank202 
The bank served a notice to the plaintiff after its default that the time had 
come to sell the mortgaged assets to satisfy the indebtedness according to 
the Sale of Property Mortgaged to Banks Act 1993. The plaintiff 
requested its bank, by virtue of s 8 of the same Act, to refer the dispute to 
arbitration but the bank declined on the ground that the debenture did not 
include arbitration clauses. The Court held and gave judgment to the 
                                                 
199 The Sale of Property Mortgaged to Banks Act 1993, s 8 (1) & (2)   
200 Unpublished Case (S.C/C.C /796/2004)  
201 The Sale of Property Mortgaged to Banks Act 1993, s 8   
202 Unpublished Case (S.C/C.Rev/114 /2005) 
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plaintiff and directed the bank to refer the dispute to arbitration pursuant 
to section 8 of the Sale of Property Mortgaged to Banks Act 1993 and 
appoint its arbitrator.     
    On the other hand, most of issues in the disputes are centred on that the 
Sale of Property Mortgaged to Banks Act 1993 is a violation of article 31 
of the Constitution 1998 203 because the awards of the arbitration tribunal 
and the Governor shall be final and incapable of contest before the 
courts204 so that the debtor is prohibited form its constitutional right to 
resort to courts.  
    However, the judgment in Ahmed Abd El Galeill Abo Zeid v. Sudan 
Government & Faisal Islamic Bank205 finally cleared up the long debate 
about the constitutionality of the Sale of Property Mortgaged to Banks 
Act 1993. The Constitutional Court held that the Sale of Property 
Mortgaged to Banks Act 1993 is not a violation of article 31 of the 
Constitution, particularly, after its amendments to refer any disputes 
between the bank and the indebted customer to arbitration which 
constitutes one of the ways of contesting. It was, further, held that section 
10 (2) of the Sale of Property Mortgaged to Banks Act 1993 which reads 
as follows: (The award of the arbitration tribunal shall be final, and 
incapable of contest, before the courts.) and section 11 (5) which states: 
(The Governor shall determine the dispute, referred to in sub section (1), 
by the required speed, and his decision shall be final and incapable of 
contest, before the courts.) are a violation of the Constitution but the other 
provisions are valid and sound. 
Lately, the Constitutional Court in Median Co. Ltd & Other v. Saudi 
Sudanese Bank & Sudan Government206 held that:   
                                                 
203 Under the present regime this matter is covered by section 35 of the Constitution 2005  
204 The Sale of Property Mortgaged to Banks Act 1993, s 10 (2) & s 11 (5).    
205 (1999 - 2003) SCCLR, 560     
206 Constitutional Case No (49/2007)  
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(i) Sections 5, 6, 7 and 8 of the Sale of Property Mortgaged to Banks Act 
1993 do not violate the right of the aggrieved person to resort to courts or 
divest the courts from its normal mandate to interfere to settle disputes. 
(ii) According to the judgment of the Constitutional Court in Ahmed Abd 
El Galeill Abo Zeid v. Sudan Government & Faisal Islamic Bank the Sale 
of Property Mortgaged to Banks Act 1993 is not a violation of article 31 
of the Constitution, particularly, after its amendments to refer disputes to 
arbitration which is considered one of the ways of contesting. However, it 
was obvious that the plaintiffs (Median Co. Ltd.& Other) have not 
exhausted all the ways of contesting available to them by virtue of the 
Sale of Property Mortgaged to Banks Act 1993 i.e. they did not exercise 
their right to refer the dispute to arbitration pursuant to the Sale of 
Property Mortgaged to Banks Act 1993, section 8. Therefore, the case 
was dismissed.            
   It will be recalled that there are no special, independent legislations 
whereby the banks will have the right to realize their securities without 
the courts intervention as in the Sale of Property Mortgaged to Banks Act 
1993. In particular, the Legislation in the American Law and the English 
Law which involve such procedures of realization of property in its 
Common Laws i.e. the famous Article 9 of the Uniform Commercial 
Code (UCC) enables a secured party including the bank after the default 
to sell, lease, license, and otherwise dispose of any or all of the 
collateral207. In addition, the mortgagee including the bank shall have a 
power, by virtue of the English Law of Property Act 1925208, to sell the 
mortgaged property or any part thereof either together or in lots by public 
auction or by private contract. 
 
                                                 
207 The (UCC), Art 9-610  
208 The Law of Property Act 1925, s 101 (1)  
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Conclusion 
 
The dissertation explored the legal and practical problems of securities 
that arise upon the customer’s default. It highlighted important matters 
concerning the perfection of securities and involved the requisite steps 
that should be taken to avoid the risk of default. It concludes that 
securities provide banks with means of obtaining payments and confer on 
them an effective protection in isolation from the viability of the project 
and the financial position of the customer. Besides, the taking of 
securities for advances enables banks to exercise their self-help remedies 
without the courts assistance. In addition, the banks in Sudan enjoy more 
protection than elsewhere by virtue of the Sale of Property Mortgaged to 
Banks Act 1993.  
    According to the foregoing conclusion, this dissertation involves some 
recommendations and suggestions that will be stated in the following 
points: 
1. Attention should not be focused entirely on taking securities in 
isolation from the viability of the project and the solvency of the 
customer. In other words, the profitability of the project and the 
creditworthiness of the customer constitute the first lines of 
defence and may better safeguard the right of the bank to get 
repayment of monies financed. 
2. As far as the profit on advances is the main source of a bank’s 
revenue the banks should ensure that a project is perfectly sound 
from the bank’s viewpoint and the government controls as well i.e. 
banks should comply with the rules and regulations of granting 
finance by operating according to the Policies and the Circulars of 
the Central Bank of Sudan.  
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3. Similarly, a careful analysis to the project and profit and loss 
accounts which help to show the extent of its profitability should 
be done.  
4. Where the customer is a company a careful study should be done 
about the memorandum and articles of association to ensure that 
the proposed project is consistent therewith and whether there are 
any limitations on the amount that may be borrowed. 
5. Similarly, the banks should know their customers and make sure 
that their customers do not face any financial difficulties. 
6. Actual inspection and real assessment of securities should be done. 
Moreover, banks should perfect these securities by modes of 
perfection as the case may be.  
7. Banks need to be vigilant to perfect its security by registration in 
the specialist registers i.e. in the lands registry if advances are 
made against the security of lands. Similarly, by the registration in 
the Stock Exchange registry if advances are released against the 
security of stocks and shares according to section 63 (1) (a) of 
Khartoum Stocks Exchange Act 1994. 
8. Attention should be focused on bank security documents i.e. the 
terms which give the banks a maximum protection should be 
included, for instance,  
i. The customer should keep the property in good repair and 
fully insured against fire and others natural disasters, in turns, 
the bank should notify the insurance company of its interest in 
the property so that the company will not pay the amount 
insured to the owner, if the property is subsequently 
destroyed, without consulting the bank. 
ii.  A provision that a security is a continuing security should be 
included to avoid the application of the rule in Clayton’s case 
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so that a security is unaffected by payment of any monies to 
the bank.  
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